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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Parts  500,  501,  503,  504,  and 


(Docket  No.  ERA-R-81-06 1 

Powerplant  and  Industrial  Fuel  Use  Act 
of  1978;  Proposed  Revision  of  Final 

Rules 

AGENCY:  Economic  Regulatory 

Administration,  DOE. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Energy 
(DOE)  is  proposing  to  revise  the  final 
rules  implementing  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA  or 
the  Act)  to  simplify  the  administrative 
procedures  and  exemption  criteria 
applicable  to  owners  or  operators  of 
new  and  existing  powerplants  and 
major  fuel  burning  installations  (MFBI’s) 
which  are  subject  to  the  prohibitions  of 
the  Act.  The  proposed  rules  would 
eliminate  many  of  the  evidentiary 
submissions  required  of  petitioners 
requesting  exemptions  under  the  Act. 

For  many  of  the  exemptions,  ERA  has 
proposed  a  streamlined  procedure 
which  will  enable  a  petitioner  to  quality 
for  an  exemption  through  a  simple 
certification  procedure.  This  notice 
seeks  comments  on  the  proposed 
revisions. 

DATES:  Written  comments  are  due  on  or 
before  July  27, 1981.  Requests  to  speak 
at  the  hearing  should  be  submitted  by 
July  6, 1981,  4:30  p.m.  Hearing  date:  July 
14, 1981,  9:30  a.m. 

addresses:  All  comments  should  be 
addressed  to  Public  Hearing 
Management,  Docket  No.  ERA-R-81-06, 
Department  of  Energy,  Room  B-210,  2000 
M  Street,  N.W.,  Washington,  D.C.  20461. 
Hearing  location:  Room  GE086, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Vandenberg  (Office  of  Public 
Information).  Economic  Regulatory 
Administration,  Department  of 
Energy,  Room  B-110,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461,  (202) 
653-4055. 

Donald  E.  Kreps  (Office  of  Regulatory 
Policy),  Economic  Regulatory 
Administration,  Department  of 
Energy,  Room  7002,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461,  (202) 
653-3217. 

Robert  L  Davies  (Office  of  Fuels 
Conversion),  Economic  Regulatory 
Administration,  Department  of 
Energy,  Room  3002,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461,  (202) 
653-3649. 


Henry  Garson  (Office  of  the  General 
Counsel),  Department  of  Energy, 
Room  6B-178,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252- 
2967. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Proposals 

III.  Additional  Comments  Requested 

IV.  Other  Administrative  Matters 

V.  Procedural  Matters 

I.  Background 

II.  Proposals 

A.  Definitions  (Part  500) 

1.  General  definitions  (§  500.2) 

a.  Alternate  fuel;  natural  gas;  petroleum 

b.  Capability  to  use  alternate  fuel 

c.  Combined  cycle  unit 

d.  Construction 

e.  Design  capability 

f.  Electric  powerplant  and  major  fuel  burning 
installation 

g.  Primary  energy  source 

h.  Rated  capacity 

2.  Aggregation  tests  (§§  500.4,  500.5) 

B.  Administrative  Procedures  and  Sanctions 
(Part  501) 

1.  General  provisions  (Subpart  A) 

2.  Written  comments,  public  hearings,  and 
conferences  during  administrative 
proceedings  (Subpart  C) 

3.  Subpoenas,  special  report  orders,  oaths, 
and  witnesses  (Subpart  D) 

4.  Prohibition  rules  and  orders  (Subpart  E) 

5.  Exemptions  (Subpart  F) 

6.  Use  of  natural  gas  or  petroleum  for 
emergency  and  unanticipated  equipment 
outage  purposes  (Subparl  M) 

C.  New  Facilities  (Part  503) 

1.  General  requirements  for  exemptions 
(Subpart  B) 

a.  Cost  calculations  and  fuel  price 
computations  (§§  503.6,  504.12,  and 
Appendix  II) 

b.  No  alternate  power  supply  (§  503.8) 

c.  Use  of  mixtures  (§  503.9) 

d.  Alternative  site  (§  503.11) 

e.  Terms  and  conditions;  compliance  plans 
(§  503.12) 

f.  Conservation  measures  (§  503.13) 

g.  Petroleum  and  natural  gas  consumption 
(8  603.14) 

h.  Fuels  search  (§  503.16) 

2.  Exemptions  (Subparts  C  and  D) 

a.  Purpose  and  scope  (§  503.20) 

b.  Lack  of  alternate  fuel  supply  (§§  503.21, 
503.32) 

c.  Site  limitations  (§§  503.22,  503.33) 

d.  Inability  to  comply  with  applicable 
environmental  requirements  (§§  503.23, 
603.34) 

e.  Future  use  of  synthetic  fuels  (§  503.24) 

f.  Public  interest  (§  503.25) 

g.  Inability  to  obtain  adequate  capital 
(§  503.35) 

h.  Cogeneration  (8  503.37) 

i.  Fuel  mixtures  (8  503.38) 

j.  Impairment  of  reliability  (§  503.40) 

k.  Peakload  powerplants  (§503.41) 

l.  Intermediate  load  powerplants  (§  503.42) 

D.  Existing  Facilities  (Part  504) 

III.  Additional  Comments  Requested 

A.  Cost  Calculation 

B.  Lack  of  Alternate  Fuel  Supply  (600  Hour 
Certification) 


C.  Imported  Petroleum 

IV.  Other  Administrative  Matters 

A.  Synthetic  Fuels 

B.  Scheduling  of  Effective  Dates  for 
Prohibition  Orders 

C.  Temporary  and  Permanent  Exemptions 

V.  Procedural  Matters 

A.  Written  Comments 

B.  Public  Hearings 

C.  Section  102  of  NEPA 

D.  Regulatory  Flexibility  Act 
E  Executive  Order  No.  12291 
F.  Federal  Reports  Act 

I.  Background 

FUA  prohibits  the  use  of  oil  and 
natural  gas  in  certain  new  and  existing 
major  fuel  burning  installations  (MFBI’s) 
and  powerplants  unless  ERA  grants  an 
exemption  for  such  use. 

ERA  has  published  final  rules  which 
(1)  define  MFBI,  electric  powerplant, 
and  other  pertinent  terms  (45  FR  38276 
(June  6, 1980));  (2)  describe  the 
prohibitions  applicable  to  new 
powerplants  and  MFBI’s  and  set  forth 
eligibility  and  evidentiary  requirements 
for  obtaining  exemptions  from  such 
prohibitions  (45  FR  38302  (June  6, 1980)); 
(3)  describe  the  cost  calculation  required 
for  certain  exemptions  under  FUA  (45 
FR  84967  (December  24, 1980));  and  (4) 
provide  administrative  procedures  for 
applying  for  exemptions  (45  FR  38276, 
38287  (June  6, 1980)).  ERA  also  published 
final  rules  relating  to  the  prohibitions  on 
oil  and  gas  use  in  existing  facilities  and 
exemptions  available  at  45  FR  53682 
(August  12, 1980).  In  addition,  rules 
relating  to  exemptions  for  new  and 
existing  cogeneration  facilities  were 
issued  in  interim  form,  respectively,  on 
May  17, 1979,  44  FR  28950,  28994,  29014, 
and  on  July  23, 1979, 44  FR  43176,  43204, 
43219,  and  then  proposed  to  be  revised 
on  August  11, 1980,  45  FR  53368. 

On  January  29, 1981,  the  President’s 
Task  Force  on  Regulatory  Relief  was 
established  to: 

Reduce  the  burdens  of  existing  and  future 
regulations,  increase  agency  accountability 
for  regulatory  actions,  provide  for 
presidential  oversight  of  the  regulatory 
process,  minimize  duplication  and  conflict  of 
regulations  and  insure  well  reasoned 
regulations  .  .  .  (Executive  Order  12291) 

On  March  25,  the  Task  Force 
announced  a  list  of  existing  regulations 
which  should  be  reassessed  by 
Executive  Branch  agencies,  including  the 
regulatory  program  under  FUA. 

Consistent  with  this  directive,  ERA  is 
proposing  extensive  revisions  of  the 
regulations  implementing  FUA.  Under 
the  current  regulations,  obtaining  an 
exemption  from  the  prohibitions  of  the 
Act  can  be  a  costly  and  time-consuming 
process  which  has,  in  some  respects, 
been  criticized  as  unnecessarily 
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burdensome.  The  purpose  of  this  notice 
of  proposed  rulemaking  (NOPR)  is  to 
solicit  comments  upon  revisions  aimed 
at  reducing  the  regulatory  burden  faced 
by  the  owners  and  operators  of 
powerplants  and  MFBI’s  and 
streamlining  exemption  procedures 
under  the  Act. 

ERA  proposes  to  reduce  the  eligibility 
and  evidentiary  requirements  for  each  of 
the  temporary  and  permanent 
exemptions  authorized  under  Title  II  of 
the  Act.  In  lieu  of  the  existing  eligibility 
criteria,  petitioners  will  generally  be 
required  only  to  certify  to  the  statutory 
criteria  and  general  requirements  for  an 
exemption;  and  in  lieu  of  the  existing, 
detailed  evidentiary  requirements, 
petitioners  will  generally  be  required  to 
submit,  together  with  their  duly 
executed  certifications,  only  those 
exhibits  which  contain  the  basis  for  the 
certifications,  and  any  requisite 
environmental  materials.  Because  ERA’S 
actions  on  certification  petitions  will  be 
subject  to  the  public  notice  and 
comment  and  review  provisions  of  the 
Act,  a  petitioner  will  be  responsible  for 
presenting,  together  with  its 
certifications,  sufficient  factual  and 
analytical  material  to  support  ERA'S 
grant  of  the  petition. 

ERA  also  proposes  to  simplify  and 
update  the  cost  calculation 
methodology,  applicable  to  both  new 
and  existing  facilities. 

ERA  has  received  numerous  requests 
for  classification  of  industrial  by¬ 
products  with  respect  to  their 
commercial  unmarketability.  ERA  is 
proposing  to  establish  a  response  time 
of  sixty  (60)  days  for  issuipg  a  decision 
on  any  such  request.  Expediting  the 
procedure  will  allow  a  petitioner  who 
requests  a  determination  to  receive  a 
decision  within  a  reasonable  period  of 
time. 

The  fuel  search  requirements  have 
also  been  modified  to  reduce  any 
uncertainty  faced  by  petitioners.  Instead 
of  the  existing  fuels  search 
requirements,  petitioners  who  must 
examine  fuel  alternatives  will  only  be 
required  to  examine  coal  or,  when 
required  to  consider  mixtures,  to 
examine  only  coal  mixtures.  Where  use 
of  coal  would  be  unreasonable,  and  a 
petitioner  wishes  to  substitute  another 
alternate  fuel,  it  may  request  ERA’S  ■ 
permission  to  do  so. 

(I.  Proposals 

A.  Definitions  ( Part  500) 

1.  General  definitions  (§  500.2) 

a.  Alternate  fuel;  natural  gas; 
petroleum .  A  discussion  concerning 
ERA’s  determinations  with  respect  to 
the  commercial  marketability  of  a  fuel. 


appears  in  this  Preamble  under  the 
heading  “General  Provisions  (Subpart 
A)." 

b.  Capability  to  use  qlterrate  fuel. 
Section  201(a)  of  the  Act  prohibits  the 
construction  of  any  new  powerplant 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source. 

In  its  current  rules,  45  FR  38281  (June 

6. 1980) ,  ERA  defined  capability  to  use 
alternate  fuel,  for  purposes  of  the 
foregoing  Title  II  prohibition,  irs  the 
ability  to  use  an  available  alternate  fuel 
as  a  primary  energy  source  on  a 
continuous  basis  in  compliance  with 
applicable  environmental  requirements 
at  the  time  the  new  powerplant  becomes 
operational  or  at  the  expiration  of  a 
temporary  exemption.  This  definition 
resulted  in  the  requirement  that  a  new 
powerplant  have  requisite  pollution 
control  equipment  installed  in  order  to 
comply  with  the  Title  II  construction 
prohibition. 

To  issue  a  prohibition  order  to  an 
existing  facility  under  Title  III  of  FUA, 
ERA  must  make  findings  concerning  the 
unit’s  technical  capability  to  use  an 
alternate  fuel.  In  its  final  rules  governing 
existing  facilities,  45  FR  53697  (August 

12. 1980) ,  ERA  defined  technical 
capability  to  use  an  alternate  fuel,  for 
purposes  of  the  prohibition  order 
authorities  under  Title  III  of  FUA.  as  the 
ability  of  a  unit,  from  the  point  of  fuel 
intake,  to  physically  sustain  combustion 
of  an  alternate  fuel  and  to  maintain  heat 
transfer.  This  standard  did  not  require 
that  requisite  pollution  control 
equipment  be  on-line. 

To  reduce  the  burden  of  utility 
compliance  with  the  foregoing  Title  II 
construction  prohibition,  ERA  proposes 
to  delete  the  requirement  for  the 
inclusion  of  required  pollution  control 
equipment  in  the  definition  of  capability 
to  use  an  alternate  fuel.  The  proposed 
definition  would  treat  the  concept  of 
alternate  fuel  capability  similarly  for 
statutory  Title  II  prohibitions  and 
discretionary  Title  III  prohibitions.  This 
proposal  would  relax  the  standard  for 
compliance  by  new  powerplants  with 
Title  II  construction  prohibitions,  but 
would  not  affect  the  requirement  under 
FUA  that  alternate  fuels  must  be  used  in 
compliance  with  all  applicable 
environmental  requirements.  A 
conforming  change  has  been  proposed  in 
§  503.2  of  the  current  rules,  relating  to 
prohibitions,  by  deleting  paragraph  (b) 
of  that  section. 

c.  Combined  cycle  unit.  ERA 
proposes  to  adopt  alternative  definitions 
for  “powerplant"  and  “MFBr  combined 
cycle  units.  The  current  definition  will 
continue  to  be  used  for  “MFBI” 
combined  cycles,  which,  because  ERA 


has  not  adopted  rules  prohibiting  oil  and 
gas  use  in  non-boiler  “MFBI’s”,  are  not 
currently  subject  to  Title  II  FUA 
prohibitions. 

For  “powerplants",  a  new  definition 
describing  the  traditional  components 
(i.e.,  one  or  more  combustion  turbine 
units,  a  waste  heat  recovery  boiler  and 
one  or  more  steam  turbine  units)  of  a 
utility  combined  cycle  is  proposed. 

Under  this  proposal,  a  powerplant 
system  consisting  of  a  combination  of  a 
combustion  turbine  and  a  waste  heat 
recovery  boiler  would  be  treated  as  two 
individual  units  and  not  as  a  combined 
cycle  unit.  The  result  would  accord 
similar  treatment  to  combustion  turbine/ 
waste  heat  recovery  boiler  systems  in 
which  the  direct  or  supplemental  oil  or 
gas  firing  rate  is  less  than  100  MM  Btus 
per  hour,  regardless  of  a  system's 
characterization  as  a  powerplant  or  an 
MFBI. 

d.  Construction.  ERA  proposes  to 
delete  the  automatic  classification  as  a 
new  combined  cycle  unit  of  (1)  an 
existing  combustion  turbine  to  which  a 
new  waste  heat  recovery  or 
supplemental-fired  boiler  is  added;  or  (2) 
a  combustion  turbine,  as  a  heat  source 
for  an  existing  boiler.  Such  construction 
would  instead  be  subject  to  the  general 
“50  percent"  tests  already  provided  in 
the  rules  under  the  definitions  of  “New 
electric  powerplant"  and  “New  major 
fuel  burning  installation." 

e.  Design  capability.  ERA  received 
several  comments  criticizing  the 
definition  of  design  capability  as  applied 
to  MFBI’s  in  its  current  rules.  After 
considering  these  comments.  ERA  is 
proposing  to  add  to  the  definition  of 
design  capability  an  alternative 
standard  which  would  permit  firms  to 
determine  design  capability  of  an  MFBI 
(1)  on  the  basis  of  the  safety  valve 
minimum  relieving  capacity  multiplied 
by  the  enthalpy  difference  of  feedwater 
input  and  steam  output,  divided  by 
boiler  design  efficiency,  or  (2)  on  die 
basis  of  the  manufacturer's  continuous 
rating  multiplied  by  the  enthalpy 
difference  of  feedwater  input  and  steam 
output,  divided  by  design  efficiency. 

f.  Electric  powerplant  and  major  fuel 
burning  installation.  ERA  proposes  to 
revise  these  definitions  to  comport  with 
its  deletion  of  the  aggregation  tests, 
discussed  further  in  this  Preamble  under 
the  heading  “Aggregation  tests.” 

g.  Primary  energy  source.  ERA 
proposes  to  raise  the  minimum  amount 
of  oil  or  gas  which  is  excluded  from  the 
definition  of  “primary  energy  source” 
from  15  to  25  percent.  This  change  is 
proposed  in  response  to  the  comments 
of  many  petitioners  that  often  more  than 
15  percent  oil  or  gas  use  is  required  for 


31218 


Federal  Register  /  Vol.  46,  No.  113  /  Friday,  June  12,  1981  /  Proposed  Rules 


unit  ignition,  startup,  testing,  flame 
stabilization,  and  control  purposes. 

ERA  also  proposes  to  revise  this 
definition  to  delete  the  Note  concerning 
fuels  mixtures  exemptions.  Deletion  of 
the  Note  would  eliminate  the 
requirement  that  petitioners  include  fuel 
use  required  for  unit  ignition,  startup, 
testing,  and  flame  stabilization  as  part 
of  any  oil  and  gas  use  allowed  under  a 
mixtures  exemption. 

In  addition,  a  Note  has  been  added  to 
clarify  that  if  an  auxiliary  unit  consumes 
fuel  only  for  the  auxiliary  functions  of 
unit  ignition,  startup,  testing,  flame 
stabilization,  and  other  control  uses,  its 
use  of  minimum  amounts  of  natural  gas 
or  petroleum  is  not  prohibited  by  FUA, 
even  though  the  unit  is  an  MFBI.  The 
measurement  of  such  minimum  amounts 
of  fuel  under  the  current  rules  is 
discussed  in  Associated  Electric 
Cooperative,  et  al.,  Interpretation  1980- 
42  (45  FR  82572  (December  15, 1980}). 

h.  Rated  capacity.  Sections  301  and 
302  of  the  Act  and  §  504.6  of  the 
regulations  require  that,  to  issue  a  final 
prohibition  order,  ERA  must  find  that 
the  facility  will  not  suffer  a  substantial 
reduction  in  rated  capacity.  To  clarify 
the  basis  for  making  this  finding,  ERA  is 
proposing  to  add  a  definition  of  “rated 
capacity,”  which  accords  with  the 
provisions  of  Section  504.12(d)(3)(i)  of 
the  cost  calculation  methodology. 

2.  Aggregation  Tests  (§§  500.4,  500.5) 

Under  the  current  rules,  facilities  with 
fuel  heat  input  rates  of  50  million  Btu’s 
per  hour  or  greater  may  be  aggregated 
toward  the  250  million  Btu’s  per  hour 
jurisdictional  threshold  for  designation 
as  an  MFBI  or  powerplant.  Therefore, 
facilities  between  50-100  million  Btu’s 
per  hour,  which  are  not  currently 
jurisdictional,  may  later  become 
jurisdictional  when,  together  with  other 
facilities  later  constructed  at  the  same 
site,  the  250  million  Btu’s  per  hour  level 
is  attained.  This  potential  for  coverage 
of  newly  constructed  facilities  may  have 
the  unintended  result  of  encouraging  the 
planning  of  new  construction  at 
different  sites  even  where  such  planning 
would  not  be  consistent  with  prudent 
industry  economic  practice. 

To  avoid  this  problem,  and  in 
recognition  of  the  difficulty  of  using 
alternate  fuels,  and  the  limited  oil  or  gas 
savings  which  can  currently  be  achieved 
in  facilities  in  the  50  to  100  million  Btu’s 
per  hour  range,  ERA  is  proposing  to 
delete  §§  500.4  and  500.5,  and  to  exclude 
those  units  with  a  fuel  heat  input  rate  of 
under  100  million  Btu’s  per  hour  from 
aggregation,  and  thus,  from  jurisdiction 
under  the  Act.  This  proposed  change 
would  also  apply  to  existing  facilities. 


B.  Administrative  Procedures  and 
Sanctions  (Part  501) 

Part  501  has  been  simplified;  and, 
where  appropriate,  certain  sections  of 
the  current  rules  have  been  consolidated 
or  combined  to  eliminate  provisions  or 
requirements  which  are  repetitious  or 
which  experience  has  shown  to  be 
unnecessary.  In  addition,  some  sections 
have  been  clarified  or  modified  to  make 
them  consistent  with  similar  provisions 
contained  in  other  DOE  regulations 
pertaining  to  administrative  procedures. 
Substantive  changes  made  in  individual 
sections  are  noted  below. 

1.  General  Provisions  (Subpart  A) 

Section  501.3  remains  substantially 
the  same  although  much  of  the  language 
of  the  current  provision  has  been 
simplified  and  some  subsections  have 
been  consolidated  or  moved  to  other 
sections.  Paragraph  (d)  has  been 
clarified  to  make  clear  that  ERA,  upon 
its  own  motion  or  at  the  request  of  a 
petitioner,  may  waive  nonstatutory  filing 
requirements  if  consistent  with  the 
purposes  of  FUA. 

The  computation  of  time  and 
extension  of  time  provisions  of  current 
§  §  501.4  and  501.5  are  now  contained  in 
§  501.7.  Sections  501.4  and  501.5  are 
reserved. 

Section  501.7  has  been  reorganized 
and  expanded  to  include  the  provisions 
of  §§  501.4  and  501.5  as  mentioned 
above.  This  section  also  contains  two 
new  subparagraphs,  designated  (a)(2) 
and  (a)(12).  Subparagraph  (a)(2)  sets 
forth  specific  exceptions  to  the  general 
rule  that  petitions  and  other  documents 
submitted  to  ERA  are  considered  filed 
upon  receipt.  The  exception  provides 
that  certain  documents,  such  as  an 
application  for  modification  or 
rescission  of  an  order  or  a  response  to  a 
denial  of  a  claim  of  confidentiality,  are 
considered  to  be  filed  upon  mailing. 

DOE  has  issued  Ruling  1981-2  (46  FR 
26605  (May  14, 1981)),  clarifying  the 
methodology  for  determining  whether  a 
liquid,  solid  or  gaseous  waste  by¬ 
product  of  refinery  or  industrial 
operations  or,  in  certain  cases,  natural 
gas,  is  commercially  unmarketable,  and 
hence,  an  alternate  fuel.  In  light  of  this 
Ruling,  ERA  proposes  §  501.7(a)(12), 
which  would  provide  a  certification 
procedure  for  requesting  that  a  fuel  be 
classified  commercially  unmarketable 
pursuant  to  the  definitions  of  “alternate 
fuel”,  “natural  gas”  and  “petroleum” 
contained  in  Part  500.  Under  this 
section,  the  owner  or  operator  of  a 
facility  would  file  a  request  with  ERA 
for  classification  of  a  fuel  as 
commercially  unmarketable.  The 
request  should  include  sufficient  data  to 


allow  DOE  to  determine  whether  waste 
by-products  are  commercially 
unmarketable.  ERA  will  make  a  decision 
on  all  such  requests  for  classification  of 
commercial  unmarketability  within  sixty 
(60)  days  of  receipt  of  each  request  with 
all  accompanying  data.  If  a  waste  by¬ 
product  or  gas  is  determined  to  be 
commercially  unmarketable  due  to  the 
inability  of  the  producer  to  recover,  by 
reasonably  expected  sales  revenues,  the 
costs  associated  with  processing, 
storing,  aggregating  and  distributing  the 
waste  by-product  or  gas,  including  the 
replacement  cost  of  the  fuel,  the  use  of 
the  by-product  or  gas  as  a  fuel  would 
not  be  prohibited  by  FUA.  Subparagraph 
(a)(3)(C)  of  this  section  is  designed  to 
ensure  that  requests  for  commercial 
unmarketabilify  determinations  will  be 
acted  upon  without  undue  delay. 

Subparagraph  (a)(ll),  pertaining  to  the 
procedure  for  requesting  confidential 
treatment  of  material  submitted  to  ERA, 
also  contains  one  minor  substantive 
change.  Persons  seeking  confidential 
treatment  are  permitted,  but  no  longer 
required,  to  file  a  statement  specifying 
the  justification  for  non-disclosure  of  the 
claimed  confidential  information,  unless 
the  information  is  claimed  to  fall  within 
the  exemption  in  5  U.S.C.  §  552(b)(4)  for 
trade  secrets  and  commercial  or 
financial  information.  ERA  retains  the 
right  to  make  its  own  determination 
with  regard  to  any  claim  of 
confidentiality  based  on  information  at 
its  disposal.  Persons  seeking 
confidential  treatment  are,  however, 
encouraged  to  assist  ERA  in  making  this 
determination  by  providing  information 
supporting  the  claim  for  confidentiality. 
In  the  absence  of  such  information,  ERA 
may  be  required  by  law  to  release  the 
documents  or  data. 

2.  Written  Comments,  Public  Hearings, 
and  Conferences  During  Administrative 
Proceedings  (Subpart  C) 

Because  they  also  are  contained  in 
§§  501.31(a)  and  501.51(b),  the 
provisions  of  current  §  501.3(b), 
pertaining  to  written  comments,  have 
been  deleted. 

A  Tentative  Staff  Analysis  (TSA)  will 
no  longer  be  prepared  nor  will  a  Notice 
of  Availability  of  TSA  be  published  in 
the  case  of  a  petition  for  an  exemption 
by  certification.  ERA  will,  however, 
publish  Notice  of  Availability  of 
Certification  providing,  as  in  the  case  of 
a  TSA,  14  days  for  public  comment  on 
the  notice.  Sections  501.31  and  501.64 
have  been  modified  to  reflect  this 
change.  ERA  will  continue  to  prepare  a 
TSA  and  publish  Notice  of  Availability 
of  TSA  for  the  temporary  public  interest 
exemption,  the  cogeneration  exemption 
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based  on  public  interest,  and  the  non¬ 
certification  environmental  exemptions 
which  are  the  only  remaining  non- 
certification  exemptions  under  these 
proposed  rules. 

In  addition,  §  501.33(a)  has  been 
amended  to  reflect  the  modification  of 
§  501.64.  An  interested  person  may 
request  a  public  hearing  in  the  case  of  a 
certification  exemption  no  later  than  45 
days  after  publication  of  Notice  of 
Acceptance  of  Petition  or  14  days  after 
publication  of  Notice  of  Availability  of 
Certification,  whichever  occurs  later. 

3.  Subpoenas,  Special  Reports  Orders, 
Oaths,  and  Witnesses  (Subpart  D) 

Section  501.40  is  a  revised 
combination  of  current  §  §  501.40  and 
501.41. 

4.  Prohibition  Rules  and  Orders 
(Subpart  E) 

Subparagraph  501.51(b)(3)  of  the 
regulations  does  not  permit  a  proposed 
prohibition  order  recipient  to  submit 
additional  evidence  relating  to  any 
findings  that  ERA  is  required  to  make 
after  the  expiration  of  the  three  month 
period  for  submission  of  written 
comments — except  under  certain 
circumstances.  ERA  proposes  to  amend 
this  subparagraph  to  permit  the 
submission  of  additional  evidence  at 
any  time  1)  prior  to  the  close  of  the 
comment  period  following  publication  of 
a  tenative  staff  analysis,  or  2)  prior  to 
the  close  of  the  record  of  any  public 
hearing,  whichever  occurs  later. 

This  subparagraph  of  the  regulations 
also  requires  that  prohibition  order 
recipients  identify  all  bases  for 
exemption  quite  early  in  the  process. 

This  requirement  may  unnecessarily 
create  an  excessive  burden  on  both  ERA 
and  the  order  recipient.  Therefore,  ERA 
proposes  to  further  amend  this 
subparagraph  to  permit  the  order 
recipient  to  submit  additional  evidence 
relating  to  the  identification  of  an 
exemption  (or  the  circumstances  under 
which  a  different  exemption  may  be 
requested  in  the  future)  at  any  time  prior 
to  issuance  of  the  final  order. 

5.  Exemptions  (Subpart  F) 

Subparagraph  501.60(a)(2)  has  been 
modified  to  correct  the  inadvertent 
omission  in  the  current  rules  of  the  fact 
that  Subpart  F  establishes  procedures 
for  filing  petitions  for  permanent,  as  well 
as  temporary,  exemptions. 

Much  of  current  §  501.61  was 
considered  to  be  unnecessary  and 
repetitious.  Portions  of  paragraph  (a) 
pertaining  to  analyses  of  alternate  fuels, 
and  a  simplified  version  of  paragraph 
(b),  pertaining  to  incorporation  by 
reference,  however,  have  been 


transferred  to  §  501.62.  The  remainder  of 
§  501.61  has  been  deleted. 

Subparagraphs  (d)(1)  and  (2)  of 
§  501.68,  regarding  the  imposition  of 
terms  and  conditions,  have  been 
amended.  ERA  proposes  to  limit  its 
authority  to  issue  terms  and  conditions 
applicable  only  to  the  unit  or  units 
which  are  the  subject  of  an  order 
granting  an  exemption.  In  addition,  ERA 
proposes  to  no  longer  impose  terms  and 
conditions  requiring  the  use  of  effective 
fuel  conservation  measures. 

6.  Use  of  Natural  Gas  or  Petroleum  for 
Emergency  and  Unanticipated 
Equipment  Outage  Purposes  (Subpart  M) 

Under  current  regulations,  oil  and  gas 
may  be  used  under  this  Subpart,  in 
powerplants,  in  order  to  avoid 
curtailment  of  noninterruptible  electric 
supply  to  industrial  customers.  In  some 
circumstances,  such  an  event  would  not 
take  place  until  residential  consumers 
had  been  curtailed.  In  other  situations,  a 
utility  may  have  no  industrial  customers, 
and  so  would  never  qualify  under  the 
emergency  provisions.  ERA  therefore 
proposes  to  amend  the  definition  of 
“minimum  amounts  required  to  alleviate 
or  prevent,”  in  §  501.191(c)(3)(i)  and  the 
definition  of  “temporary  emergency 
condition"  in  §  501.192(a)(2)  in  order  to 
avoid  this  unintended  result. 

C.  New  facilities  (Part  503) 

1.  General  Requirements  for 
Exemptions  (Subpart  B) 

ERA  proposes  to  include  three  of  the 
general  exemption  requirements,  “No 
Alternate  Power  Supply”  (§  504.8),  “Use 
of  Mixtures”  (§  503.9),  and  “Alternative 
Site”  (§  503.11),  within  the  eligibility 
section  of  each  exemption  to  which  they 
apply.  They  currently  appear  as  part  of 
the  “Evidence  required  in  support  of  a 
petition"  subparagraphs.  Under  the 
proposed  rules,  petitioner  will  only  be 
required  to  include  duly  executed 
certifications  relating  to  each  of  these 
general  requirements  included  in  the 
eligibility  sections. 

a.  Cost  calculation  and  fuel  price 
computations  (§§  503.6,  504.12  and 
Appendix  II).  Several  changes  are  being 
proposed  to  the  cost  calculation, 
applicable  to  both  new  and  existing 
facilities,  which  would  (1)  lessen  the 
evidentiary  burden,  (2)  update  the 
inflation  rate  tables,  and  (3)  remove  any 
reference  to  the  DOE  entitlements 
programs  (resulting  from  the  President's 
decision  on  January  27, 1981  to  decontrol 
domestic  crude  oil  prices).  In  §  §  503.6 
and  504.12,  which  deal  with  the  cost 
calculation,  ERA  proposes  to  modify  the 
evidence  requirement  to  enable 
petitioners  to  (1)  certify  that  the  cost  of 


using  an  alternate  fuel  would 
substantially  exceed  the  cost  of  using  oil 
as  a  primary  energy  source,  and  (2) 
submit  a  brief  summary  of  the  evidence 
to  support  its  certification. 

Under  the  rules  presently  in  effect, 
petitioners  must  provide  detailed 
accounting  and  back-up  for  all  cost 
parameters.  In  addition,  the  present  rule 
requires  industrial  installations  to  justify 
their  power  or  steam  generation 
schedule  considering  other  units  at  the 
site.  ERA  is  proposing  to  drop  the 
justification  for  the  schedule  of  power  or 
steam  generation  (§§  503.6(e)(6)  and 
504.12(e)(6)).  ERA  also  believes  that  a 
simple  certification  process  provides  a 
more  efficient  alternative  to  the  detailed 
evidentiary  submissions  required  by  the 
current  regulations. 

In  the  final  rule  governing  the  cost 
calculation,  45  FR  84971  (December  24, 
1980),  ERA  stated  that  the  statutory 
language  of  FUA  appears  to  support  the 
position  that  powerplants  subject  to  the 
1990  natural  gas  prohibition  are  not 
required  to  compare  the  cost  of  a 
replacement  facility  utilizing  an 
alternate  fuel  to  the  cost  of  continuing  to 
operate  a  natural  gas-fueled  powerplant 
since  the  statute  refers  to  the  cost  of 
using  coal  or  other  alternate  fuel  in 
“such  powerplant”  during  the  period  of 
remaining  useful  life. 

With  respect  to  temporary 
exemptions,  ERA  stated  that  “ERA  has 
determined  that  the  cost  calculation 
does  not  require  consideration  of  the 
costs  associated  with  a  replacement 
facility  for  the  purpose  of  this 
exemption.”  It  further  stated  that  “ERA 
has  not,  however,  made  a  final  decision 
on  whether  petitioners  seeking  a 
permanent  exemption  must  compare  the 
cost  of  using  an  alternate  fuel  in  a 
replacement  facdity.” 

Upon  further  consideration,  ERA  has 
determined  that  petitioners  requesting 
an  exemption  from  the  1990  off-gas 
provisions  are  not  required  to  compare 
the  costs  of  using  alternate  fuels  in  a 
replacement  facility.  As  noted  in  the 
final  rule,  this  position  is  supported  by 
Subparagraph  312(a)(1)(A)  of  FUA, 
which  states  that  an  exemption  shall  be 
granted  whenever  “an  adequate  and 
reliable  supply  of  coal  or  other  alternate 
fuels  of  the  quality  necessary  to  conform 
with  the  design  and  operational 
requirements  for  use  as  a  primary 
energy  source  will  not  be  available  to 
such  powerplant  *  *  *  at  a  cost  *  *  * 
which  based  on  best  practical  estimates 
does  not  substantially  exceed  the  cost 

*  *  *  of  using  imported  petroleum  as  a 
primary  energy  source  during  the 
remaining  useful  life  of  the  powerplant 

*  *  * "  (Emphasis  added.) 
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ERA  also  intends  to  accept  petitions 
for  both  temporary  and  permanent 
exemptions  to  the  1990  off-gas 
provisions. 

Since  a  gas-fired  unit  may  require 
very  substantial  derating  when 
available  alternate  fuels  are  used,  the 
capital  investment  required  to  make  up 
for  that  derating  could  be  considered  at 
the  option  of  the  petitioner.  If  a  gas-fired 
unit  is  not  currently  technically  capable 
of  burning  alternate  fuels,  the  capital 
investment  required  to  replace  the  unit 
could  also  be  considered  at  the  option  of 
the  petitioner.  The  foregoing  does  not 
necessitate  a  change  to  the  current  rules, 
since  the  rules  allow  the  petitioner  to 
include  or  exclude  the  make-up  capacity 
or  replacement  unit. 

Appendix  17  provides  the  parameters 
to  adjust  a  petitioner’s  present  fuel 
prices  for  future  escalations  as  well  as 
to  correct  the  cost  computations  for  the 
effects  of  inflation.  Due  to  the 
elimination  of  the  price  controls  on  oil, 
ERA  is  proposing  to  amend  the 
equations  in  Appendix  II  to  remove 
references  to  the  entitlements  program. 

In  addition,  ERA  is  proposing  to  update 
Tables  II— 1  and  II— 2  to  reflect  the  latest 
projected  inflation  rates  from  the  Office 
of  Management  and  Budget. 

ERA  is  not  proposing  to  change  the 
projections  for  future  oil  and  coal  prices 
at  this  time.  However,  ERA  is  requesting 
comment  on  two  alternatives  for 
treating  future  oil  and  coal  prices  (see 
Part  IB  of  this  Preamble.) 

b.  No  alternate  power  supply 
(|  503.8).  ERA  proposes  several 
revisions  to  the  no  alternate  power 
supply  general  requirement.  Most 
importantly,  a  petitioner  may  certify  to 
one  of  two  criteria:  the  attempted 
purchase  of  firm  power  for  the  first  year 
of  operation  to  cover  all  or  part  of  the 
projected  shortfall  test;  and  the  20 
percent  reserve  margin  test.  The  current 
regulations  require  a  demonstration  of 
both  tests  and  a  demonstration  of  efforts 
undertaken  to  implement  cost-effective 
conservation  measures.  As  discussed 
below  under  §  503.13,  ERA  no  longer 
intends  to  require  an  examination  of 
conservation  measures.  In  addition,  in 
analyzing  the  reserve  margins,  ERA 
proposes,  consistent  with  general 
industry  practice,  that  petitioners  may 
use  electric  regions,  normal  dispatch 
areas,  or  normal  service  areas. 

c.  Use  of  mixtures  (§  503.9).  ERA 
proposes  to  revise  the  mixtures  general 
requirement  in  two  respects.  First,  for 
the  same  reasons  discussed  under  the 
heading  "Fuels  Search”  in  this  Preamble, 
ERA  proposes  to  require  that  an 
exemption  petitioner  evaluate  only  the 
use  of  coal  mixtures.  A  petitioner  who 
wishes  to  substitute  other  mixtures 


combinations  may  do  so,  provided  that 
ERA  agrees  to  the  substitution.  Second, 
ERA  proposes  to  streamline  the 
procedure  for  meeting  the  mixtures 
general  requirement  to  a  certification, 
together  with  a  statement  qf  the  basis 
for  the  certification. 

d.  Alternative  site  (§  503.11).  ERA 
proposes  that  when  applying  for  any  of 
the  permanent  exemptions  for 
powerplants  which  require  an 
alternative  site  examination,  a  petitioner 
need  only  certify  that  no  reasonable 
alternative  site  exists  and  present  the 
basis  for  the  certification,  including 
those  factual  and  analytical  materials 
deemed  necessary  by  the  petitioner. 

This  proposed  change  would  recognize 
that  it  is  generally  in  the  economic  self- 
interest  of  utilities  to  analyze  alternative 
sites  at  which  alternate  fuels  could  be 
used,  significantly  reduce  the 
evidentiary  burden  on  petitioning 
utilities,  and  expedite  the  exemption 
process. 

ERA  has  also  corrected  the 
inadvertent  omission  of  the  intermediate 
load  exemption  from  this  requirement. 

e.  Terms  and  conditions;  compliance 
plans  (§  503.12).  Currently,  ERA  believes 
that  it  is  in  the  economic  interest  of 
firms  to  undertake  effective  fuel 
conservation  measures.  ERA  therefore 
proposes  to  limit  exercise  of  its 
authority  to  issue  terms  and  conditions 
to  the  unit  or  units  which  are  the  subject 
of  an  order  granting  an  exemption,  and 
to  cease  issuing  terms  and  conditions 
which  require  specific  conservation 
measures. 

ERA  believes  that  it  is  an  unnecessary 
burden  to  require  submission  of  a 
compliance  plan  for  all  temporary 
exemptions.  ERA  therefore  intends  to 
limit  its  exercise  of  this  authority  to  the 
temporary  use  of  synthetic  fuels 
exemption,  the  sole  exemption  for  which 
submission  of  a  compliance  plan  is 
specifically  required  under  Title  II  of  the 
Act.  ERA  also  proposes  to  delete  the 
requirement  to  submit  in  all  cases  an 
annual  update  of  such  a  plan. 
Conforming  revisions  to  individual 
exemption  sections  have  been  included. 

f.  Conservation  measures  (§  503.13). 
Since  ERA  no  longer  intends  to  attach 
conservation  terms  and  conditions  to 
the  grant  of  an  exemption  petition,  and 
in  order  to  facilitate  the  exemption 
process,  ERA  proposes  to  delete  this 
general  requirement.  ERA  believes  that 
it  is  in  the  economic  self-interest  of  firms 
to  undertake  all  reasonable 
conservation  measures;  therefore,  the 
regulation  is  superfluous. 

g.  Petroleum  and  natural  gas 
consumption  (§  503.14).  In  keeping  with 
its  proposal  not  to  attach  terms  and 
conditions  to  the  grant  of  an  exemption 


petition  which  pertain  to  units  which  are 
not  the  subject  of  the  petition,  ERA 
proposes  to  delete  this  general 
requirement. 

h.  Fuels  search  (§  503.16).  To  provide 
certainty,  ERA  proposes  to  clarify  the 
fuels  search  requirement  for  certain 
permanent  exemptions.  ERA  has 
previously  indicated  that  it  would  not 
require  a  petitioner  to  evaluate  fuels 
which  are  unreasonable  to  its  needs,  44 
FR  28951  (May  17, 1979).  In  ERA’S 
continuing  operational  experience  under 
the  Act,  coal  is  most  often  the  preferred 
alternate  fuel  alternative  to  oil  and  gas. 

In  specific  applications,  however,  ERA 
recognizes  that  the  use  of  alternate  fuels 
other  than  coal  may  be  viable 
alternatives  to  oil  and  gas  use.  ERA 
therefore  proposes  to  require  that  a 
petitioner  evaluate  only  the  use  of  coal; 
however,  where  a  petitioner  believes 
that  use  of  coal  is  unreasonable,  and 
where  ERA  and  the  petitioner  can  reach 
accord,  the  petitioner  may  evaluate 
another  alternate  fuel  or  fuels  instead.  In 
no  event,  however,  will  a  petitioner  be 
required  to  evaluate  any  alternate  fuel 
which  is  unreasonable  to  its  needs  or 
which  has  not  been  demonstrated  to  be 
acceptable  for  use  in  commercial 
applications  which  are  comparable  to  its 
intended  use. 

2.  Exemptions  (Subparts  C  and  D) 

In  an  effort  to  reduce  regulatory 
requirements  associated  with  the 
exemption  process  and  to  avoid 
unnecessary  and  costly  delays  in  the 
preparation  and  consideration  of 
exemption  petitions,  ERA  proposes  to 
revise  the  evidentiary  requirements  to 
qualify  for  temporary  or  permanent 
exemptions  under  Title  II  of  the  Act. 

ERA’s  current  rules  under  FUA 
provided  for  a  number  of  certification 
exemptions,  calling  for  duly  executed 
certifications  to  the  statutory  exemption 
criteria,  together  with  certain  minimal 
evidentiary  submissions.  To  date,  ERA 
has  found  this  certification  process  to  be 
an  expeditious  and  efficient  procedure 
for  processing  exemption  petitions. 
Therefore,  ERA  proposes,  wherever 
possible,  to  reduce  evidentiary 
requirements  to  a  certification  to  the 
eligibility  criteria  for  an  exemption, 
together  with  exhibits  containing  the 
basis  for  such  certifications.  ERA 
proposes  that  this  procedure  now  be 
employed  for  all  Title  II  exemptions, 
except  the  temporary  public  interest 
exemption  (§  503.25)  the  public  interest 
alternative  for  the  cogeneration 
exemption  (§  503.37),  and  the  non¬ 
certification  environmental  exemptions 
(§§  503.23,  503.34).  ERA  also  proposes  to 
delete  the  general  requirements  for 
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conservation  measures  and  petroleum 
and  natural  gas  consumption  for  all 
exemptions  under  Title  II.  In  addition,  as 
noted  previously,  ERA  is  proposing  to 
delete  the  requirement  that  a  tentative 
staff  analysis  be  issued  for  certification 
exemption  petitions.  Petitioner’s 
*  certifications  would,  of  course,  be 
subject  to  the  public  comment  and 
hearing  processes  provided  under  the 
Act.  Significant  additional  revisions  to 
individual  exemption  sections,  are 
described  in  the  remainder  of  this 
Preamble. 

a.  Purpose  and  scope  (§  503.20). 
Paragraph  (d)  of  this  section  currently 
measures  the  duration  of  any  temporary 
exemption  from  the  date  the  unit  is 
placed  in  service.  ERA  proposes  to 
delete  this  paragraph  in  recognition  of 
the  fact  that  some  petitioners  may  seek 
a  temporary  exemption  for  a  new  unit 
after  it  is  placed  in  service. 

b.  Lack  of  alternate  fuel  supply 

(§§  503.21,  503.32).  Under  the  alternative 
certification  provided  for  MFBI’s  that 
are  operated  less  than  600  hours  on  an 
annual  basis,  ERA  proposes  to  clarify  its 
intention  to  allow  the  petitioner  to  bum 
that  amount  of  fuel  which  the  facility 
woud  require  if  it  were  operated  on  a 
full  load  basis  for  600  hours.  This  will 
permit  a  petitioner  to  qualify  for  this 
certification  alternative  even  if  the 
installation  is  operated  more  than  600 
hours  per  year,  so  long  as  the 
installation  does  not  burn  more  fuel  than 
it  would  require  at  full  load  for  600 
hours. 

C.  Site  limitations  (§§  503.22,  503.33). 
Instead  of  requiring  the  petitioner  to 
demonstrate  that  one  or  more  of  the 
enumerated  physical  limitations  cannot 
be  overcome  during  the  proposed 
exemption  period,  ERA  proposes  to  use 
the  listed  items  for  illustrative  purposes 
only.  This  amendment  offers  greater 
flexibility  to  the  petitioner  to  identify 
and  prove  the  substance  of  its  site 
limitation  claim. 

d.  Inability  to  comply  with  applicable 
environmental  requirements  (§§  503.23, 
503.34).  ERA  is  proposing  an  additional 
method  of  fulfilling  the  evidentiary 
requirements  for  obtaining  an  exemption 
under  these  sections. 

Under  the  proposed  alternative,  ERA 
will  accept  a  certification  that:  (1)  the 
facility  is  located  in  a  Class  I  area  as 
defined  under  Part  C  of  the  Clean  Air 
Act;  (2)  the  facility  is  located  in  a 
nonattainment  area  as  defined  under 
Part  D  of  the  Clean  Air  Act;  or  (3)  even 
with  the  use  of  cost-effective  pollution 
control  equipment  the  use  of  coal  or 
other  alternate  fuels  deemed  to  be 
available  will  cause  or  contribute  to  a 
concentration  of  a  pollutant  which 
exceeds  the  maximum  allowable 


increases  in  a  Class  I  area,  or  a  national 
ambient  air  quality  standard  in  a  non- 
attainment  area.  This  proposal 
recognizes  that  firms  would  generally 
not  be  able  to  construct  alternate-fuel 
fired  facilities  to  meet  the  very  strict 
Clean  Air  Act  environmental 
requirements  in  such  areas. 

Under  this  proposed  certification 
provision,  ERA  seeks  comment  on 
whether  it  should  require  the 
consideration  of  trade-offs  under  the 
Clean  Air  Act.  ERA  also  solicits 
comment  on  whether  the  certification 
procedure  should  be  extended  to  other 
environmental  circumstances. 

e.  Future  use  of  synthetic  fuels 

(§  503.24).  This  revision  would  update 
§  503.24  to  provide,  consistent  with 
Section  175  of  the  Energy  Security  Act, 
Public  Law  96-294,  that  this  temporary 
exemption  may  be  granted  for  an  initial 
period  of  up  to  10  years. 

f.  Public  interest  (§  503.25).  In  the 
interest  of  brevity,  and  since  each 
petition  will  be  evaluated  on  a  case-by¬ 
case  basis,  ERA  proposes  to  delete  the 
Policy  Note  in  this  section. 

g.  Inability  to  obtain  adequate  capital 
(§  503.35).  In  the  case  of  a  powerplant, 
the  current  regulation  requires  a  utility 
system  with  a  generating  capacity 
greater  than  or  equal  to  2000  megawatts 
to  demonstrate,  on  a  parent  company 
basis,  that  the  specific  restrictions 
which  constrain  the  utility's  ability  to 
raise  debt  or  equity  capital  could  not  be 
alleviated  by  any  future  action  of  the 
public  utility  commission  or  other 
regulatory  authority.  It  has  been 
suggested  that  this  requirement  may  be 
perceived  as  constituting  an 
unwarranted  Federal  intrusion  into 
State  ratemaking  authority.  ERA 
proposes  to  delete  this  requirement 
based  upon  its  determination  that  it 
unnecessarily  restricts  the  availability 
of  the  exemption. 

h.  Cogeneration  (§  503.37).  ERA 
proposes  to  combine  interim  rule 
exemption  provisions  for  installations 
and  powerplants  found  in  §  §  503.37  and 
505.27  into  one  section. 

For  the  oil  or  gas  savings  criterion  for 
establishing  eligibility,  ERA  proposes  a 
certification  procedure.  For  the 
alternative  public  interest  criterion,  ERA 
would  require  an  explanation  of  the 
public  interest  factors  which  a  petitioner 
believes  are  sufficient  to  support  grant 
of  its  exemption. 

The  foregoing  revisions  are  proposed 
in  the  interest  of  reducing  regulatory 
burdens.  On  August  11, 1980,  45  FR 
53368,  ERA  proposed  substantive 
revisions  to  the  cogeneration  exemption 
sections.  Consideration  of  the  testimony 
and  public  comments  on  that  NOPR  is 


proceeding  under  the  separate  Docket 
No.  ERA-R-80-24. 

i.  Fuel  mixtures  (§  503.38).  ERA 
proposes  to  disassociate  the  amount  of 
oil  or  gas  permitted  to  be  used  in  a 
mixture  under  this  exemption  from  the 
presumed  25  percent  exclusion  from  the 
definition  of  “primary  energy  source” 

(§  500.2)  of  oil  and  gas  used  for  unit 
ignition,  startup,  testing,  flame 
stabilization  and  control.  This  proposal 
is  based  on  the  recognition  that 
economic  forces  will  generally  act  to 
minimize  the  percentage  of  oil  or  gas 
used  in  a  mixture,  since  a  user  can  be 
expected  to  offset  the  high  price  of  oil  or 
gas  by  increasing  the  percentage  of  less 
expensive  coal  wherever  feasible.  Thus, 
a  facility  receiving  a  mixtures  exemption 
would  be  permitted  to  bum  the  amount 
of  oil  or  gas  permitted  under  the  order 
granting  the  exemption  in  addition  to 
any  fuel  which  is  used  for  the  ignition, 
startup,  testing,  flame  stabilization,  and 
control  purposes  identified  under  the 
definition  of  primary  energy  source. 

j.  Impairment  of  reliability  (§  503.40). 
Current  regulations  impose  terms  and 
conditions  on  the  reliability  exemption 
such  that  the  unit  is  allowed  to  operate 
only  during  the  period  of  the  reliability 
impairment.  Thus,  when  the  reliability 
problem  no  longer  exists,  the  unit  would 
have  to  cease  operation  under  this 
exemption.  ERA  proposes  to  delete 
these  terms  and  conditions. 

The  current  rules  also  impose 
eligibility  requirements  which  state  that 
the  electric  region  in  which  the  utility  is 
located  must  have  an  impairment  of 
reliability  measured  by  Loss  of  Load 
Probability  (LOLP).  These  LOLP 
standards  vary  from  one  day  in  one  year 
to  one  day  in  five  years,  depending  on 
the  date  of  the  commencement  of 
operation.  ERA  proposes  to  adopt  a 
uniform  LOLP  standard  of  one  day  in 
ten  years,  which  is  both  more  fuel 
efficient  and  more  widely  accepted  in 
the  utility  industry  as  a  measure  of 
impaired  reliability. 

k.  Peakload  powerplants  (§  503.41). 
Under  the  current  rules  for  this 
exemption,  a  petitioner  is  required  to 
certify  that  the  powerplant  would  be 
operated  solely  as  a  peakload 
powerplant  and  only  to  meet  peakload 
demand  for  its  remaining  life.  Some 
commenters  felt  that  the  latter 
requirement  exceeded  the  bounds  of 
ERA’S  discretion  under  the  Act.  Others 
indicated  that  the  added  requirement 
that  an  exempted  peakload  unit  only  be 
operated  to  meet  peakload  demand,  was 
inconsistent  with  the  historical  use  of 
peakload  units  to  meet  other 
contingencies,  such  as  forced  outages 
and  maintenance  periods. 
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ERA  proposes  to  delete  the  explicit 
regulatory  requirement  that  a  peakload 
unit  be  operated  solely  to  meet  peakload 
demand.  ERA  believes  that  the 
requirement  that  a  unit  be  operated 
solely  as  a  peakload  powerplant,  as 
defined  in  section  103(a)  of  the  Act  (i.e., 
its  electrical  generation  in  kilowatt 
hours  does  not  exceed,  for  any  12-month 
period,  design  capacity  multiplied  by 
tf>00  hours),  will  be  sufficient  to  meet 
the  statutory  criteria  for  this  exemption. 
This  revision  would  comport  with  the 
purposes  of  the  Act,  by  eliminating  an 
unnecessary,  and  potentially  inefficient 
•  constraint  on  recipients  of  the  peakload 
exemption. 

In  addition,  the  present  rules  provide 
a  certification  process  for  combustion 
turbine  peaking  units  and  a  more 
complex  evidentiary  process  for  other 
types  of  peakload  units.  ERA  proposes 
that  petitions  for  the  peakload 
exemption  be  by  certification 
irrespective  of  the  type  of  unit,  since  the 
statute  does  not  distinguish  among 
various  types  of  peakload  units. 

1.  Intermediate  Load  Powerplant 
(§  503.42) 

ERA  proposes  to  greatly  reduce  and 
simplify  the  evidentiary  requirements 
for  this  exemption.  ERA  believes  that 
the  certification  approach  proposed  to 
be  adopted,  makes  unnecessary 
submission  of  the  detailed  affidavits 
called  for  in  the  final  rules. 

U  Existing  Facilities  ( Part  504) 

In  addition  to  the  cost  calculation 
revisions  discussed  earlier  in  this 
Preamble.  ERA  believes  that  the 
language  of  §  504.6(d)  which  excludes 
consideration  of  Pollution  Control  and 
coal  handling  equipment  in  determining 
substantial  physical  modification  may 
be  too  restrictive,  and  proposes  to 
amend  paragraph  504.6(d)  to  permit  such 
considerations. 

III.  Additional  Comments  Requested 

ERA  is  not  at  this  time  proposing  to 
revise  its  rules  with  respect  to  the 
following  matters,  but  solicits  comments 
on  how  these  additional  matters  would 
affect  its  implementation  of  the  Act.  In 
addition,  ERA  solicits  comments  on  any 
other  issues  of  concern  to  the  public 
related  to  DOE’s  regulatory  program 
implementing  the  Act.  Such  comments 
may  address  existing  as  well  as  new 
facilities.  In  particular,  ERA  solicits 
comments  on  whether  other  fuels  should 
be  added  to  the  current  regulatory 
definition  of  “Alternate  fuels"  in  Part 
500. 


A.  Cost  Calculation 

ERA  is  proposing  two  alternatives  to 
the  use  of  the  fuel  price  indices  and 
associated  escalation  rates  now 
contained  in  Tables  II— 1  and  II— 2  and 
required  in  the  cost  calculations 
(§§  503.6  and  504.12).  the  first  proposal 
recognizes  the  very  uncertain  nature  of 
estimating  future  fuel  prices  relative  to 
present  prices  and  to  the  prices  of  other 
fuels.  The  second  proposal  explicitly 
allows  for  the  possibility  of  regional 
differences  in  coal  prices. 

The  “no  escalation”  alternative  would 
require  the  petitioner  to  use  unescalated 
fuel  prices  for  both  oil  and  coal  without 
regard  to  anticipated  real  or  relative 
price  changes  which  might  occur  over 
the  useful  life  of  the  unit. 

The  "own  coal  rate”  alternative  would 
permit  the  petitioner  to  use  his  own 
substantiated  escalation  rates  for  coal 
rather  than  those  provided  by  ERA.  He 
would  still  be  required  to  use  the  ERA- 
specified  oil  rates.  The  need  for  some 
reasonable  justification  of  these  rates, 
however,  may  be  incompatible  with  the 
certification  process  being  proposed 
elsewhere  in  this  NOPR. 

B.  Lack  of  Alternate  Fuel  Supply — (600 
Hour  Certification) 

ERA  is  requesting  comments  on  and 
justifications  for  replacement  of  the  600 
hour  certification  exemption  available  to 
MFBI's  (§  503.21(c))  with  (1)  the  granting, 
of  this  exemption  by  rule  rather  than  by 
order,  (2)  substitution  in  the  certification 
exemption  of  a  sliding  scale  of 
maximum  allowable  hours  of  use 
depending  on  unit  size,  or  (3) 
replacement  of  the  600  hour  maximum 
with  a  different  number. 

The  first  alternative  would  remove  the 
exemption  petition  burden  from  those 
units  operating  less  than  600  hours  per 
year.  The  second  alternative  would 
explicitly  recognize  that  a  smaller  unit 
can  operate  more  hours  and  still  qualify 
for  an  exemption  due  to  cost.  The  third 
would  change  the  annual  maximum  for 
all  qualifying  units  to  reflect  relative 
changes  in  the  cost  of  coal  and  oil/gas 
units  since  the  600  hour  figure  was 
adopted. 

C.  Imported  Petroleum 

In  the  current  regulations,  the 
definition  of  “Cost  of  petroleum  or 
natural  gas”  in  Part  500  requires  that 
these  fuels  always  be  priced  at  the  cost 
of  imported  petroleum,  regardless  of  the 
specific  application  of  the  term.  ERA, 
solicits  comment  on  the  appropriateness 
of  deleting  this  definition  and  requiring 
that  the  imported  petroleum  cost 
standard  only  be  applied  when  the  cost 
calculations  (§§  503.6  and  504.12)  are 


used  to  determine  eligibility  for  a 
temporary  or  permanent  exemption  by 
reason  of  cost  (§§  503.21,  503.32,  504.31, 
and  504.51).  In  other  instances  where  a 
net  present  value  calculation  is  used 
(e.g.,  financial  feasibility  finding),  the 
actual  cost  fo  fuel,  not  the  cost  of 
imported  petroleum,  could  then  be  used. 
This  change,  if  adopted,  would  require 
conforming  language  changes  in  the 
financial  feasibility  finding  (§  504.6(j)). 

IV.  Other  Administrative  Matters 

A.  Synthetic  Fuels 

ERA  is  concerned  that  current 
regulatory  language  of  the  synthetic 
fuels  exemption  (§  503.24)  may  result  in 
a  dampening  effect  upon  synthetic  fuels 
development.  Consistent  with  the 
purposes, of  the  Act,  ERA  intends  to 
interpret  the  language  requiring  the 
demonstration  of  a  binding  contract  in  a 
manner  most  likely  to  encourage  ^ 
synthetic  fuels  development. 

B.  Scheduling  of  Effective  Dates  for 
Prohibition  Orders 

Section  501.51(c)(2)  of  the  current 
rules  permits  ERA  some  discretion  in 
determining  effective  dates  of  final 
prohibition  orders.  ERA  recognizes  that 
many  utilities  face  severe  cash  flow 
restrictions  and  believes  that  in  some 
instances  scheduling  of  other 
expenditures  should  cause  ERA  to 
consider  allowing  changes  in  effective 
dates  in  order  to  reflect  this  situation. 

C.  Temporary  and  Permanent 
Exemptions 

A  facility  covered  by  the  grant  of  an 
exemption  under  FUA  will  be  deemed  to 
be  in  compliance  with  applicable 
prohibitions,  within  the  meaning  of 
Sections  214  and  314  of  The  Act.  A 
petitioner  may  therefore  seek  to  qualify, 
concurrently,  for  a  temporary 
exemption,  to  be  followed  by  a 
permanent  exemption,  where 
compliance  with  applicable  prohibitions 
can  be  demonstrated  by  its  qualification 
for  the  permanent  exemption  at  the 
expiration  of  the  temporary  exemption. 

V.  Procedural  Matters 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views  or  arguments 
with  respect  to  the  issues  addressed  in 
this  NOPR,  and  any  other  issues  of 
concern  related  to  DOE’s  regulatory 
program  implementing  the  Act. 
Comments  should  be  identified  on  the 
outside  envelope  and  on  the  documents 
submitted  with  the  designation; 
“Powerplant  and  Industrial  Fuel  Use 
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Act”  Docket  No.  ERA-R-81-06.  Fifteen 
copies  should  be  submitted.  All 
comments  received  will  be  available  for 
public  inspection  in  the  ERA  Office  of 
Public  Information,  2000  M  Street,  N.W., 
Room  B-110,  Washington,  D.C.  20461, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday.  All 
comments  received  on  or  before  July  27, 
1981,  will  be  considered. 

If  you  wish  to  submit  any  information 
or  data  which  you  consider  to  be 
confidential,  you  must  comply  with 
DOE’s  freedom  of  information 
regulations  (10  CFR  Part  1004).  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its 
determination. 

To  facilitate  ERA’S  review  of 
comments,  ERA  requests  that,  to  the 
extent  possible,  any  person  submitting 
comments  identify  each  issue 
commented  upon  by  the  appropriate 
section  number  of  the  regulations  and 
submit  comments  applicable  to  each 
such  section  on  a  separate  page. 

B.  Public  Hearings 

The  date  and  location  for  the  public 
hearing  are  set  forth  at  the  beginning  of 
this  Preamble. 

You  may  make  a  WTitten  request  for 
an  opportunity  to  make  an  oral 
presentation  at  the  public  hearing.  If  so, 
you  should  describe  the  interest 
concerned;  if  appropriate,  state  why  you 
are  a  proper  representative  of  a  group  or 
class  of  persons  that  has  such  an 
interest;  and  provide  a  concise  summary 
of  the  proposed  oral  presentation  and  a 
phone  number  where  you  may  be 
contacted  through  the  day  before  the 
hearing.  If  you  are  selected  to  be  heard 
at  the  hearing,  ERA  will  notify  you 
before  4:30  p.m.,  July  8, 1981.  You  are 
requested  to  make  100  copies  of  your 
statement  available  at  the  time  and 
place  of  the  hearing. 

ERA  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing  (in 
the  event  there  are  more  requests  to  be 
heard  than  time  allows),  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
upon  the  number  of  persons  requesting 
to  be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial-type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing.  At  the  conclusion  of  all  initial 
oral  statements,  each  person  who  has 
made  an  oral  statement  will  be  given  the 
opportunity,  if  he  or  she  so  desires,  to 
make  a  rebuttal  statement.  The  rebuttal 
statements  will  be  given  in  the  order  in 


which  the  initial  statements  were  made 
and  will  be  subject  to  time  limitations. 

You  may  also  submit  questions  to  be 
asked  of  any  person  making  a  statement 
at  the  hearing  to  the  address  indicated 
above  by  4:30  p.m„  July  13, 1981.  If  you 
wish  to  ask  a  question  at  the  hearing, 
you  may  submit  the  question,  in  writing, 
to  the  presiding  officer.  The  presiding 
officer  will  determine  whether  the 
question  is  relevant,  and  whether  time 
limitations  permit  it  to  be  presented  for 
answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made.  The  entire  record  of  the  hearing, 
including  the  transcript  will  be  retained 
by  ERA  and  made  available  for 
inspection  in  the  DOE  Freedom  of 
Information  Office,  Room  IE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW„  Washington,  D.C.,  and  in 
the  ERA  Office  of  Public  Information, 
Room  B-110,  2000  M  Street,  NW., 
Washington,  D.C.,  between  the  hours  of 
8:00  a.m.  and  4:30  pm.,  Monday  through 
Friday.  You  may  purchase  a  copy  of  the 
transcript  from  the  reporter. 

C.  Section  102  of  the  National 
Environmental  Policy  Act  (NEPA) 

DOE  has  determined  that  this 
regulation,  as  proposed,  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  Section  102(2)(C)  of  NEPA.  Therefore, 
the  preparation  of  an  Environmental 
Impact  Statement  for  this  proposal  is  not 
required  under  10  CFR  Part  208. 

D.  Regulatory  Flexibility  Act 

DOE  has  determined  that  these 
proposals,  if  adopted,  will  not  negatively 
impact  firms  that  are  “small  entities” 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  Therefore,  DOE  is  not 
required  to  publish  an  initial  regulatory 
flexibility  analysis  pursuant  to  Section 
603  of  that  Act. 

E.  Executive  Order  No.  12291 

Section  8(b)  of  Executive  Order  No. 
12291  (46  FR 13193  (February  19, 1981)), 
authorizes  the  Director  of  the  Office  of 
Management  and  Budget  (the 
“Director”)  to  exempt  any  class  or 
category  of  regulations  from  any  or  all 
requirements  of  that  Executive  Order. 
DOE  has  obtained  an  exemption  for 
these  Proposed  Regulations. 

F.  Federal  Reports  Act 

When  finalized,  these  rules  must  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  under 


the  provisions  of  the  Federal  Reports 
Act.  Any  data  submitted  in  compliance 
with  provisions  of  the  final  rule  may 
require  revision  or  additions  as  a  result 
of  OMB’s  action. 

(Department  of  Energy  Organization  Act, 

Pub.  L.  95-91, 91  StaL  565  (42  U.S.C.  7101  et 
seq.),  Pcwerplant  and  Industrial  Fuel  Use  Act 
of  1978,  Pub.  L  95-620, 92  StaL  3289  (42  U.S.C. 
8301  et  seq.};  Energy  Security  Act,  Pub.  L.  96- 
294,  94  Stat.  611;  E.0. 12009,  42  FR  46267. 
September  15, 1977) 

In  consideration  of  the  foregoing. 

Parts  500,  501,  503,  504  and  505, 
Subchapter  E,  “Alternate  Fuels”  of 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  are  proposed  to  be 
amended  as  set  forth  below. 

Issued  in  Washington,  D.C.  on  the  9th  of 
June,  1981. 

James  B.  Edwards, 

Secretary. 

PART  500 — DEFINITIONS 

For  the  reasons  set  out  in  the 
preamble,  Part  500  of  Chapter  Q,  Title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  shown. 

§  500.2  [Amended] 

(1)  In  §  500.2  by  amending  the 
definitions  of  “Alternate  fuel,”  “natural 
gas,”  and  “petroleum”  to  add  at  the  end 
of  each  such  definition  the  following 
Note: 

Note. — DOE  has  issued  Ruling  1981-2  (46 
FR  26605  (May  14. 1981)),  clarifying  die 
methodology  for  determining  whether  a 
liquid,  solid  or  gaseous  waste  by-product  of 
refinery  or  industrial  operations,  or,  in  certain 
cases,  natural  gas,  is  commercially 
unmarketable. 

(2)  By  revising  the  definition  of 
“Capability  to  use  alternate  fuel”  in 
§  500.2  to  read  as  follows: 

“Capabilitity  to  use  alternate  fuel,"  for 
the  purpose  of  the  Title  II  prohibition 
relating  to  construction  of  new 
powerplants,  means  the  powerplant  to 
be  constructed  must  have  the  ability, 
from  point  of  fuel  intake,  to  physically 
sustain  combustion  of  an  alternate  fuel 
and  to  maintain  heat  transfer.  This 
alternate  fuel  must  be  available  to  the 
operator  at  the  facility  site  at  the  time  it 
becomes  operational  or  at  the  expiration 
of  a  temporary  exemption. 

Example:  ERA  will  examine  the  furance 
configuration  and  ash  removal  capability  but 
will  not  normally  consider  the  need  to  install 
pollution  control  equipment  as  a  measure  of 
capability  to  use  alternate  fuel.  Furthermore, 
ERA  will  not  conclude  that  the  absence  of 
fuel  handling  equipment,  such  as  conveyor 
belts,  pulverizers,  or  unloading  facilities, 
bears  on  the  issue  of  a  unit's  capability  to 
bum  an  alternate  fuel. 
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(3)  By  revising  the  definition  of 
“Combined  cycle  unit”  in  §  500.2,  to 
read  as  follows: 

“Combined  cycle  unit”  means 

(1)  For  a  powerplant,  an  electric 
power  generating  unit  that  consists  of  a 
combination  of  one  or  more  combustion 
turbine  units  and  one  or  more  steam 
turbine  units  with  a  substantial  portion 
of  the  required  energy  input  of  the  steam 
turbine(s)  provided  by  the  exhaust  gas 
from  the  combustion  turbine  unit(s).  Use 
of  small  amounts  of  supplemental  firing 
for  the  steam  turbine  does  not  preclude 
the  unit  from  being  a  combined  cycle 
unit  or 

(2)  For  a  major  fuel  burning 
installation,  a  unit  that  consists  of  a 
combination  of  one  or  more  combustion 
turbine  units  and  one  or  more  waste 
heat  boilers  with  a  substantial  portion  of 
the  required  energy  input  to  the  waste 
heat  boiler  provided  by  the  exhaust  gas 
from  the  combustion  turbine  unit(s). 

(4)  By  amending  the  definition  of 
“Construction"  in  §  500.2  by  ending  the 
definition  after  the  term  “foundation 
pilings”  at  the  end  of  the  first  sentence. 

(5)  By  amending  the  definition  of 
“Design  capability"  in  §  500.2  by 
revising  paragraph  (2)  to  read  as 
follows: 

“Design  capability"  shall  be 
determined  as  follows: 

(U*  *  * 

(2)  For  a  major  fuel  burning 
installation,  defined  in  Section 
103(a)(10)  of  FUA,  the  fuel  heat  input 
rate  of  a  boiler  (Btu/hr)  shall  be  deemed, 
at  the  option  of  the  owner  or  operator,  to 
be  either: 

(i)  the  safety  valve  minimum  relieving 
capacity  (lbs/hr)  multiplied  by  the 
enthalpy  difference  (Btu/lb)  of 
feedwater  input  and  steam  output, 
divided  by  the  boiler  design  efficiency 
(decimal)  for  the  fuel.  For  the  purpose  of 
the  definition,  the  safety  valve  capacity 
shall  be  determined  in  accordance  with 
the  current  American  Society  of 
Mechancial  Engineers  Boiler  and 
Pressure  Vessel  Code:  or 

(ii)  The  manufacturer’s  continuous 
rating  (lb/hr)  multiplied  by  the  enthalpy 
difference  (Btu/lb)  of  feedwater  input 
and  steam  output  divided  by  the  design 
efficiency  (decimal)  for  the  fuel.  For  the 
purpose  of  this  definition  the 
manufacturer’s  continuous  rating  (MCR) 
is  defined  as  the  maximum  load  in 
pounds  of  steam  per  hour  for  which  the 
boiler  is  designed  to  operate  over  a 
period  of  time. 

(6)  In  §  500.2  by  revising  the 
definitions  of  “Major  fuel  burning 
installation"  and  “Electric  powerplant" 
to  read  as  follows: 

“Electric  powerplant”  means  any 
stationary  electric  generating  unit 


consisting  of  (1)  a  boiler,  (2)  a  gas 
turbine,  or  (3)  a  combined  cycle  unit 
which  employs  a  generator  to  produce 
electric  power  for  purposes  of  sale  or 
exchange  and  has  the  design  capability 
of  consuming  any  fuel  (or  mixture 
thereof)  at  a  fuel  heat  input  rate  of  100 
million  Btu’s  per  hour  or  greater.  In 
accordance  with  Section  103(a)(7)(C)  of 
FUA,  the  Secretary  has  determined  that 
it  is  appropriate  to  exclude  from  this 
definition  any  unit  which  has  a  design 
capability  to  consume  any  fuel 
(including  any  mixture  thereof)  that 
does  not  equal  or  exceed  100  million 
Btu’s  per  hour. 

“Major  fuel  burning  installation" 
means  a  stationary  unit  consisting  of  a 
boiler,  gas  turbine  unit,  combined  cycle 
unit,  or  internal  combustion  engine  that 
has  the  design  capability  of  consuming 
any  fuel  (or  mixture  thereof)  at  a  fuel 
heat  input  rate  of  100  million  Btu’s  per 
hour  or  greater.  This  definition  does  not 
include: 

(1)  Any  electric  powerplant; 

(2)  Any  pump  or  compressor  used 
solely  in  connection  with  the  production, 
gathering,  transmission,  storage,  or 
distribution  of  gases  or  liquids,  but  only 
upon  the  filing  of  a  written  certification 
of  such  use  with  ERA  in  accordance 
with  procedures  specified  in  §§  501.7 
and  501.11  of  the  regulations.  Such 
certification  must  be  made  only  for  such 
pumps  and  compressors  which  are 
driven  by  units  with  a  design  fuel  heat 
input  rate  of  100  million  Btu’s  per  hour 
or  greater  and  which  consume 
petroleum  or  natural  gas.  The  following 
information  is  required: 

(i)  Unit  size  in  Btu  input; 

(ii)  Equipment  function;  and 

(iii)  Geographic  location  of  the  unit;  or 

(3)  Steam  generators  used  for  crude  oil 
recovery. 

Note. — For  purposes  of  clause  (2)(ii),  also 
excluded  from  jurisdiction  under  the  Act  is 
any  boiler,  combustion  turbine,  combined 
cycle  unit,  or  internal  combustion  engine 
used  to  drive  pumps  and  compressors  for 
such  purposes,  if  ninety  (90)  percent  or  more 
of  the  energy  output  is  used  to  drive  the 
pumps  and  compressors. 

In  accordance  with  Section  103[a)(10)(C)  of 
FUA.  the  Secretary  has  determined  that  it  is 
appropriate  to  exclude  from  this  definition 
any  unit  which  has  a  design  capability  to 
consume  any  fuel  (including  any  mixture 
thereof)  that  does  not  equal  or  exceed  100 
million  Btu's  per  hour. 

(7)  By  revising  the  definition  of 
“Primary  energy  source”  in  §  500.2  to 
read  as  follows: 

“Primary  energy  source”  means  the 
fuel  or  fuels  used  by  any  existing  or  new 
electric  powerplant  or  major  fuel 
burning  installation,  except: 

(1)  Minimum  amounts  of  fuel,  not  to 
exceed  twenty-five  (25)  percent,  unless 


otherwise  demonstrated,  of  the  total 
annual  Btu  heat  input  of  the  unit, 
required  for  unit  ignition,  startup, 
testing,  flame  stabilization,  and  control 
uses;  and 

(2)  Minimum  amounts  of  fuel  required 
to  alleviate  or  prevent: 

(i)  Unanticipated  equipment  outages 
as  defined  in  §  501.191  of  these 
regulations;  and 

(ii)  Emergencies  directly  affecting  the 
public  health,  safety,  or  welfare  that 
would  result  from  electric  power 
outages  as  defined  in  §  501.191  of  these 
regulations. 

Note. — (1)  Any  fuel  excluded  under  the 
provisions  of  subparagraph  (1)  of  this 
definition,  is  in  addition  to  any  fuel 
authorized  to  be  used  in  any  order  granting  a 
fuel  mixtures  exemption  under  Parts  503  and 
504  of  these  rules.  (2)  If  an  auxiliary  unit 
consumes  fuel  only  for  the  auxiliary  functions 
of  unit  ignition,  startup,  testing,  flame 
stabilization,  and  other  control  uses,  its  use 
of  minimum  amounts  of  natural  gas  or 
petroleum  is  not  prohibited  by  FUA,  even 
though  the  unit  is  an  MFBI.  The  measurement 
of  such  minimum  amounts  of  fuel  under  the 
current  rule  is  discussed  in  Associated 
Electric  Cooperative,  et  al„  Interpretation 
1980-42  (45  FR  82572  (December  15, 1980)). 

(8)  By  adding  a  definition  of  “Rated 
capacity”  in  §  500.2  to  read  as  follows: 

“Rated  capacity”,  for  the  purpose  of . 
determining  reduction  in  the  rated 
capacity  of  an  existing  powerplant, 
means  design  capacity,  or,  at  the 
election  of  the  powerplant  owner  or 
operator,  the  actual  maximum  sustained 
energy  output  per  unit  of  time  that  could 
be  produced,  measured  in  kilowatts. 

§§  500.4  and  500.5  [Removed] 

(9)  By  removing  §  §  500.4  and  500.5. 

PART  501— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

For  the  reasons  set  out  in  the 
preamble,  Part  501  of  Chapter  II,  Title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  shown: 

1.  By  revising  §§  501.2  and  501.3  to 
read  as  follows: 

§  501.2  Prepetition  conference. 

(a)  Owners  and  operators  of 
powerplants  and  MFBI’s  may  request  a 
prepetition  conference  with  ERA  for  the 
purpose  of  discussing  and  applicability 
of  10  CFR  Parts  503,  504,  and  508  to  their 
situations  and  the  scope  of  any 
exemption  or  other  petition  that  ERA 
would  accept  as  adequate  for  filing 
purposes. 

(b)  The  owner  or  operator  who 
requests  a  prepetition  conference  may 
personally  represent  himself  or  may 
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designate  a  representative  to  appear  on 
his  behalf.  A  prepetition  conference  or  a 
request  for  a  prepetition  conference 
does  not  commence  a  proceeding  before 
ERA. 

(c)  If  ERA  agrees  to  waive  any  filing 
requirements  under  10  CFR  501.3(d),  a 
memorandum  or  record  stating  this  fact 
will  be  furnished  to  the  potential 
petitioner  within  thirty  (30)  days  after 
the  conference.  Copies  of  all  applicable 
memoranda  of  record  must  be  attached 
to  any  subsequently-filed  petition. 

(d)  A  record  of  all  prepetition 
conferences  will  be  included  in  the 
public  file.  ERA  may  provide  for  the 
taking  of  a  formal  transcript  of  the 
conference  and  the  transcript  will  be 
included  in  the  public  file. 

§501.3  Petitions. 

(a)  Filing  of  petitions.  Petitions  for 
exemptions  are  to  be  filed  with  ERA  at 
the  address  given  in  10  CFR  501.11. 

Upon  acceptance  (as  opposed  to  filing) 
of  the  petition,  ERA  shall  notify  the 
public  by  Federal  Register  publication 
that  an  exemption  proceeding  has 
begun. 

(b)  Acceptance  of  petition.  (1)  ERA 
will  notify  each  petitioner  in  writing 
within  thirty  (30)  days  of  receipt  of  the 
petition  that  it  has  been  accepted  or 
rejected  and,  if  rejected,  the  reasons 
therefor. 

(2)  A  petition,  including  supporting 
documents,  will  be  accepted  if  the 
information  contained  appears  to  be 
sufficient  to  support  an  ERA 
determination.  Additional  information 
may  be  requested  during  the  course  of 
the  proceeding,  and  failure  to  respond  to 
such  a  request  may  ultimately  result  in 
denial  of  the  requested  exemption. 

(3)  Acceptance  of  a  petition  does  not 
constitute  a  determination  that  the 
requested  exemption  will  be  granted. 

(c)  Rejection  of  petition.  (1)  ERA  will 
reject  a  petition  if  it  does  not  meet  the 
information  or  certification  requirements 
established  for  the  relevant  exemptions 
under  Parts  503,  504,  and  508.  A  written 
explanation  of  the  reasons  for  rejection 
will  be  furnished  with  notification  of  the 
rejection. 

(2)  A  timely-filed  petition  rejected  as 
inadequate  will  not  be  rendered 
untimely  if  resubmitted  in  amended 
form  within  ninety  (90)  days  of  the  date 
of  rejection. 

(3)  ERA  will,  within  thirty  (30)  days  of 
receipt  of  a  petition  that  is  found  to  be 
incomplete  due  to  minor  deficiencies, 
notify  the  petitioner  of  the  deficiencies 
and  allow  ninety  (90)  days  from  the  date 
of  notification  to  cure  the  specified 
deficiencies.  The  failure  to  cure  the 
deficiencies  during  this  time  may  result 
in  denial  of  the  requested  exemption. 


(d)  Waiver  of  filing  requirements. 

Upon  its  own  motion  or  at  the  request  of 
a  petitioner,  ERA  may  waive  some  or  all 
of  the  regulatory  requirements  if  the 
purposes  of  FUA  would  be  best 
achieved  by  doing  so. 

2.  By  removing  and  reserving  §§  501.4 
and  501.5  as  follows: 

§  501.4  [Reserved] 

§  501.5  [Reserved] 

3.  By  revising  §  501.7  to  read  as 
follows: 

§  501.7  General  filing  requirements. 

Except  as  elsewhere  indicated 
otherwise,  all  documents  required  or 
permitted  to  be  filed  with  ERA  or  DOE 
in  connection  with  a  proceeding  under 
10  CFR  Parts  503,  504,  and  508  shall  be 
filed  in  accordance  with  the  following 
provisions: 

(a)  Filing  of  documents. 

(1)  Documents  including,  but  not 
limited  to,  applications,  requests, 
complaints,  petitions  (except  petitions 
for  exemption),  and  other  documents 
submitted  in  connection  therewith,  filed 
with  ERA  are  considered  to  be  filed 
upon  receipt. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (1),  an  application  for 
modification  or  rescission  in  accordance 
with  Subpart  G  of  this  Part,  a  reply  to  a 
notice  of  violation,  a  response  to  denial 
of  a  claim  of  confidentiality,  or  a 
comment  submitted  in  connection  with 
any  proceeding  transmitted  by 
registered  or  certified  mail  and 
addressed  to  the  appropriate  office  is 
considered  to  be  filed  upon  mailing. 

(3)  Timeliness.  Documents  are  to  be 
filed  with  the  appropriate  DOE  or  ERA 
office  listed  in  10  CFR  501.11. 

Documents  received  after  regular 
business  hours  are  deemed  filed  on  the 
next  regular  business  day.  Regular 
business  hours  are  8  a.m.  to  4  p.m. 

(4)  Computation  of  time.  In  computing 
any  period  of  time  prescribed  or  allowed 
by  these  regulations  or  by  an  order,  the 
day  of  the  act,  event,  or  default  from 
which  the  designated  period  of  time 
begins  to  run  is  not  to  be  included.  The 
last  day  of  the  period  so  computed  is  to 
be  included  unless  it  is  a  Saturday, 
Sunday,  or  Federal  legal  holiday  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  that  is  neither  a 
Saturday,  Sunday,  nor  a  Federal  legal 
holiday. 

(5)  Additional  time  after  service  by 
mail.  Whenever  a  person  is  required  to 
perform  an  act,  to  cease  and  desist 
therefrom,  or  to  initiate  a  proceeding 
under  this  part  within  a  prescribed 
period  of  time  and  the  order,  notice, 
interpretation  or  other  document  is 


served  by  mail,  three  (3)  days  shall  be 
added  to  the  prescribed  period. 

(6)  Extension  of  time.  When  a 
document  is  required  to  be  filed  within  a 
prescribed  time,  an  extension  of  time  to 
file  may  be  granted  upon  good  cause 
shown. 

(7)  Signing.  All  applications,  petitions, 
requests,  comments,  and  other 
documents  that  are  required  to  be 
signed,  shall  be  signed  by  the  person 
filing  the  document  or  a  duly  authorized 
representative.  Any  application, 
petition,  request,  complaint,  or  other 
document  filed  by  a  duly  authorized 
representative  shall  contain  a  statement 
by  such  person  certifying  that  he  is  a 
duly  authorized  representative,  unless 
an  ERA  form  otherwise  requires.  (A 
false  certification  is  unlawful  under  the 
provisions  of  18  USC 1001  (1970).) 

(8)  Labeling.  An  application,  petition, 
or  other  request  for  action  by  DOE  or 
ERA  should  be  clearly  labeled  according 
to  the  nature  of  the  action  involved,  e.g., 
“Petition  for  Temporary  Exemption,” 
“Petition  for  Extension  (or  Renewal)  of 
Temporary  Exemption,”  both  on  the 
document  and  on  the  outside  of  the 
envelope  in  which  the  document  is 
transmitted. 

(9)  Obligation  to  supply  information. 

A  person  who  files  an  application, 
petition,  complaint,  or  other  request  for  ‘ 
action  is  under  a  continuing  obligation 
during  the  proceeding  to  provide  DOE  or 
ERA  with  any  new  or  newly  discovered 
information  that  is  relevant  to  that 
proceeding.  Such  information  includes, 
but  is  not  limited  to,  information 
regarding  any  other  application,  petition, 
complaint,  or  request  for  action  that  is 
subsequently  filed  by  that  person  with 
any  DOE  office  or  ERA  office. 

(10)  The  same  or  related  matters.  A 
person  who  files  an  application,  petition, 
complaint,  or  other  request  for  action  by 
DOE  or  ERA  shall  state  whether,  to  the 
best  knowledge  of  that  person,  the  same 
or  related  issue,  act  or  transaction  has 
been  or  presently  is  being  considered  or 
investigated  by  any  DOE  or  ERA  office, 
other  Federal  agency,  department  or 
instrumentality;  or  by  a  State  office,  a 
State  or  municipal  agency  or  court;  or  by 
any  law  enforcement  agency,  including, 
but  not  limited  to,  a  consideration  or 
investigation  in  connection  with  any 
proceeding  described  in  this  Part.  In 
addition,  the  person  shall  state  whether 
contact  has  been  made  by  the  person  or 
one  acting  on  his  behalf  with  any  person 
who  is  employed  by  DOE  or  ERA  with 
regard  to  the  same  issue,  act  or 
transaction  or  a  related  issue,  act,  or 
transaction  arising  out  of  the  same 
factual  situation;  the  name  of  the  person 
contacted;  whether  the  contact  was 
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verbal  or  in  writing;  the  nature  and 
substance  of  the  contact;  and  the  date  or 
dates  of  the  contact. 

(11)  Request  for  confidential 
treatment,  (i)  If  any  person  filing  a 
document  with  DOE  or  ERA  claims  that 
some  or  all  of  the  information  contained 
in  the  document  is  exempt  from  the 
mandatory  public  disclosure 
requirements  of  the  Freedom  of 
Information  Act  (5  USC  552);  is 
information  referred  to  in  18  USC  1905; 
or  is  otherwise  exempt  by  law  from 
public  disclosure,  and  if  such  person 
requests  DOE  or  ERA  not  to  disclose 
such  information,  such  person  shall 
make  a  filing  in  accordance  with 
paragraph  (b)(2)  below.  The  person  shall 
indicate  in  the  original  document  that  it 
is  confidential  or  contains  confidential 
information  and  may  file  a  statement 
specifying  the  justification  for 
nondisclosure  of  the  information  for 
which  confidential  treatment  is  claimed. 

If  the  person  states  that  the  information 
comes  within  the  exception  in  5  USC 
552(b)(4)  for  trade  secrets  and 
commercial  or  financial  information, 
such  person  shall  include  a  statement 
specifying  why  such  information  is 
privileged  or  confidential.  If  a  document 
is  not  so  filed,  ERA  may  assume  that 
there  is  no  objection  to  public  disclosure 
of  the  document  in  its  entirety. 

(11)  DOE  or  ERA  retains  the  right  to 
make  its  own  determination  with  regard 
to  any  claim  of  confidentiality.  Notice  of 
the  decision  by  DOE  or  ERA  to  deny 
such  claim,  in  whole  or  in  part,  and  an 
opportunity  to  respond  shall  be  given  to 
a  person  claiming  confidentiality  of 
information  no  less  than  seven  (7)  days 
prior  to  its  public  disclosure. 

(iii)  The  above  provisions  (A-B)  do 
not  apply  to  information  submitted  on 
ERA  forms  that  contain  their  own 
instructions  concerning  the  treatment  of 
confidential  information. 

(12)  Request  for  classification  of  fuel 
as  commercially  unmarketable. 

Note.— DOE  Ruling  1981-2  (46  FR  26605 
(May  14. 1981)),  contains  a  discussion  of  the 
criteria  for  determining  the  commercial 
unmarketability  of  liquid,  solid  or  gaseous 
waste  by-products,  and,  in  certain  cases, 
natural  gas  under  FUA. 

(i)  Filing  of  request.  The  owner  or 
operator  of  a  powerplant  or  installation 
may  file  a  request  for  classification  of  a 
fuel  as  commercially  unmarketable  at 
the  address  provided  in  §  501.11. 

(ii)  Contents  of  request.  A  request  for 
classification  of  a  fuel  as  commercially 
unmarketable  pursuant  to  the  definitions 
of  “Alternate  fuel,”  “Natural  gas,"  and 
“Petroleum."  contained  in  10  CFR  Part 
500  should  include  a  duly  executed 
certification  containing  the  following: 


(A)  Name  of  requester. 

(B)  Identification  and  location  of  unit 
in  which  the  fuel  is  proposed  to  be 
burned. 

(C)  The  calculations  made  concerning 
the  costs  and  revenues  involved  in 
assessing  the  commercial  marketability 
of  the  fuel  and  the  methodology  used  to 
make  the  calculations,  including  an 
explanation  of  the  numbers  used;  and 

(D)  The  Name,  address,  and  telephone 
number  of  the  person  who  can  supply 
addition  information. 

(iii)  Decision  on  request.  ERA  will 
acknowledge  receipt  of  a  request  and 
will  render  a  decision  within  60  days  of 
the  date  of  the  acknowledgement. 

(13)  Separate  applications,  petitions 
or  requests.  Each  application,  petition, 
or  request  for  DOE  or  ERA  action  shall 
be  submitted  as  a  separate  document, 
even  if  the  applications,  petitions,  or 
requests  deal  with  the  same  or  a  related 
issue,  act,  or  transaction,  or  are 
submitted  in  connection  with  the  same 
proceeding. 

(b)  Number  of  documents  to  be  filed. 

(1)  A  petitioner  must  file  an  executed 
original  and  fourteen  (14)  copies  of  all 
documents  submitted  to  ERA. 

(2)  Where  the  petitioner  requests 
confidential  treatment  of  some  or  all  of 
the  information  submitted,  an  original 
and  eleven  (11)  copies  of  the 
confidential  document  and  three  (3) 
copies  of  the  document  with  confidential 
material  deleted  must  be  filed. 

4.  By  revising  §§  501.31  and  501.32  to 
read  as  follows: 

§  501.31  Written  comments. 

Except  as  may  be  provided  elsewhere 
in  these  regulations,  ERA  shall  provide  a 
period  of  at  least  forty-five  (45)  days, 
commencing  with  publication  of  the 
Notice  of  Acceptance  of  Petition  in  the 
Federal  Register  in  accordance  with  10 
CFR  501.63(a),  for  submission  of  written 
comments  concerning  a  petition  for  an 
exemption.  ERA  also  shall  provide  a 
period  of  at  least  fourteen  (14)  days  for 
submission  of  written  comments 
concerning  a  tentative  staff  analysis  or 
certification  commencing  with 
publication  of  the  Notice  of  Availability 
of  Tentative  Staff  Analysis  or 
Certification  in  the  Federal  Register.  The 
period  may  be  extended  by  ERA  in 
accordance  with  10  CFR  501.7(a)(6).  (See 
10  CFR  501.51(b)  with  respect  to  the 
comment  periods  applicable  to 
prohibitions  by  order  to  existing 
facilities  and  the  extension  of  such 
comment  periods.)  Written  comments 
shall  be  filed  in  accordance  with  10  CFR 
501.7. 


§  501.32  Conferences  (other  than 
prepetition  conferences). 

Conferences,  other  than  prepetition 
conferences,  will  be  convened  and 
conducted  in  accordance  with  10  CFR 
205.171. 

5.  By  revising  paragraph  (a)  and 
adding  paragraph  (c)  to  §  501.33  to  read 
as  follows: 

§  501.33  Requests  for  a  public  hearing. 

(a)  New  Facilities.  Any  interested 
person  may  submit  a  written  request 
that  ERA  convene  a  public  hearing  in 
accordance  with  Section  701  of  FUA — 

(1)  No  later  than  fourteen  (14)  days 
after  the  publication  of  a  Notice  of 
Availability  of  Tentative  Staff  Analysis; 
or 

(2)  In  the  case  of  a  certification 
exemption,  no  later  than  45  (forty-five) 
days  after  publication  of  the  Notice  of 
Acceptance  of  Petition,  or  14  (fourteen) 
days  after  publication  of  a  Notice  of 
Availability  of  Certification,  whichever 
occurs  later. 

These  time  periods  may  be  exended  at 
the  discretion  of  ERA. 
***** 

(c)  Contents  of  request.  A  request  for 
a  public  hearing  must  include  a 
description  of  the  requesting  party’s 
interest  in  the  proceeding  and  a 
statement  of  the  issues  involved.  The 
request  should,  to  the  extent  possible, 
identify  any  witnesses  that  are  to  be 
called,  summarize  the  anticipated 
testimony  to  be  given  at  the  hearing,  and 
outline  questions  that  are  to  be  posed. 

6.  By  revising  §  501.40  to  read  as 
follows: 

§  501.40  Issuance. 

(a)  As  authorized  by  Section  711  of 
FUA  and  Section  645  of  the  DEOA,  the 
Administrator,  his  duly  authorized  agent 
or  a  presiding  officer  may,  in 
accordance  with  10  CFR  205.8,  sign, 
issue,  and  serve  subpoenas;  issue 
special  report  orders  (SRO);  administer 
oaths  and  affirmations;  take  sworn 
testimony,  compel  attendance  of  and 
sequester  witnesses;  control  the 
dissemination  of  any  record  of 
testimony  taken  pursuant  to  this  section; 
and  subpoena  and  reproduce  books, 
papers,  correspondence,  memoranda, 
contracts,  agreements,  or  other  relevent 
records  of  tangible  evidence  including, 
but  not  limited  to,  information  retained 
in  computerized  or  other  automated 
systems  in  the  possession  of  the 
subpoenaed  person. 

(b)  Petition  to  withdraw  or  modify. 
Prior  to  the  time  specified  for 
compliance  in  the  subpoena  or  SRO,  the 
person  to  whom  the  subpoena  or  SRO  is 
directed  may  apply  for  its  withdrawal  or 
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modification  as  provided  in  10  CFR 
205.8,  except  that  if  the  subpoena  or 
SRO  is  issued.by  a  duly  appointed 
presiding  officer,  the  request  to 
withdraw  or  modify  must  be  addressed 
to  that  presiding  officer,  and  its  grant  or 
denial  will  be  decided  by  him. 

7.  By  removing  and  reserving  §  501.41 
as  follows: 

§  501.41  [Reserved] 

8.  By  revising  paragraph  (b)  (3)  and 
(5)  of  §  501.51  to  read  as  follows: 

§  501.51  Prohibition  by  order-existing 
facilities. 

***** 

(bP 

(3)  ERA  shall  provide  a  period  for  the 
submission  of  written  comments  of  at 
least  three  months  after  the  date  of  the 
proposed  order.  During  this  period,  the 
recipient  of  the  proposed  order  and  any 
other  interested  person  must  submit  any 
evidence  that  they  have  available  at 
that  time  relating  to  each  of  the  findings 
that  ERA  is  required  to  make  under 
Section  301(b)  of  the  Act  in  the  case  of  a 
powerplant  or  the  findings  required  by 
Section  302(a)  of  the  Act  in  the  case  of 
an  installation.  A  proposed  order 
recipient  may  submit  additional  new 
evidence  at  any  time  prior  to  the  close  of 
the  public  comment  period  which 
follows  publication  of  the  tentative  staff 
analysis  or  prior  to  the  close  of  the 
record  of  any  public  hearing,  whichever 
occurs  later.  The  order  recipient  must, 
during  this  period,  identify  any 
exemptions  for  which  the  unit  in 
question  may  qualify,  or  the 
circumstances  under  which  an 
exemption  might  be  required,  but  the 
recipient  need  not  during  this  period 
submit  evidence  attempting  to 
demonstrate  qualifications  for  the 
exemption.  Petitioner  may  present 
evidence  relating  to  the  exemption  prior 
to  the  issuance  of  a  final  order.  A 
request  by  the  proposed  order  recipient 
for  an  extension  of  the  three  month  time 
period  may  be  granted  at  ERA’S 
discretion. 

***** 

(5)  An  owner  or  operator  of  a  facility 
that  may  be  subject  to  an  order  may 
demonstrate  prior  to  issuance  of  a  final 
prohibition  order  that  the  facility  would 
qualify  for  an  exemption  if  the 
prohibition  had  been  established  by 
rule.  Such  demonstration  shall  be 
submitted  within  three  months  of  the 
issuance  of  the  notice  of  intention  to 
proceed  with  the  prohibition  order.  ERA 
will  not  delay  the  issuance  of  a  final 
prohibition  order  or  stay  the  effective 
date  of  such  an  order  for  the  purpose  of 
determining  whether  a  proposed  order 
recipient  qualifies  for  a  particular 


exemption  unless  the  demonstration  or 
qualification  is  submitted  prior  to  or 
during  the  second  three-month  period,  or 
unless  materials  submitted  after  the 
period  (i)  could  not  have  been 
submitted  during  the  period  through  the 
exercise  of  due  diligence,  (ii)  address 
material  changes  in  fact  or  law 
occurring  after  the  close  of  the  period,  or 
(iii)  consist  of  amplification  or  rebuttal 
occasioned  by  the  subsequent  course  of 
the  proceeding.  A  request  by  the 
proposed  order  recipient  for  an 
extension  of  this  time  period  may  be 
granted  at  ERA’S  discretion. 
***** 

9.  By  revising  paragraph  (a)(2)  of 
§  501.60  to  read  as  follows: 

§  501.60  Purpose  and  scope. 

(a)  *  *  * 

(2)  If  the  petitioner  plans  to  construct 
or  owns,  operates,  or  controls  a  new 
MFBI  other  than  a  boiler  and  such  unit 
is  subject  to  a  prohibition  by  order  or 
rule,  this  subpart  establishes  the 
procedures  for  filing  a  petition 
requesting  a  temporary  or  permanent 
exemption  under,  respectively.  Sections 
211  and  212  ofFUA. 
***** 

10.  By  removing  and  reserving 
§  501.61  as  follows: 

§501.61  [Reserved] 

By  adding  paragraph  (i)  to  §  501.62  as 
follows: 

§  501.62  Petition  contents. 
***** 

(i)  Incorporation  by  reference. 
Pertinent  information  may  be 
incorporated  into  the  petition  by 
reference  when  this  can  be  done  without 
impeding  agency  and  public  review. 
Referenced  materials  must  be 
specifically  identified  and  their  contents 
briefly  described  in  the  petition.  To 
incorporate  by  reference,  the  material 
must  be  submitted  with  the  petition,  or  if 
previously  submitted,  the  office  to  which 
it  was  submitted  must  be  identified  in 
the  petition.  The  petitioner  cannot 
incorporate  by  reference  material  based 
on  proprietary  data  not  available  to 
ERA  for  review. 

12.  By  revising  §§  501.63  and  501.64  to 
read  as  follows: 

§  501.63  Notice  of  the  commencement  of 
an  administrative  proceeding  on  an 
exemption  petition. 

(a)(1)  When  a  petition  is  accepted, 
ERA  will  publish  a  notice  in  the  Federal 
Register  that  an  exemption  proceeding 
has  commenced.  The  notice  will  include 
a  summary  of  the  exemption  petition, 
and  publication  will  commence  a  public 
comment  period  of  no  less  than  45  days 


during  which  interested  parties  may  file 
written  comments  concerning  the 
petition. 

(2)  ERA  also  will  notify  the 
appropriate  State  agency  having 
apparent  primary  authority  to  permit  or 
regulate  the  construction  or  operation  of 
a  powerplant,  or  any  State  agency  with 
similar  authority  over  an  MFBI,  that  an 
exemption  proceeding  has  been 
commenced  and  will  consult  with  these 
agencies  to  the  maximum  extent 
practicable.  Copies  of  all  accepted 
petitions  will  be  forwarded  to  the 
Administrator  of  the  EPA,  and,  if  the 
unit  involved  is  an  MFBI,  to  the  Federal 
Trade  Commission. 

(b)  In  processing  an  exemption 
petition,  ERA  shall  comply  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Council  on  Environmental 
Quality’s  implementing  regulations,  and 
the  DOE  guidelines  implementing  those 
regulations  (45  FR  20694  (March  28, 
1980)).  Compliance  with  NEPA  may 
involve  the  preparation  of  (1J  an 
environmental  impact  statement  (EIS) 
evaluating  the  grant  or  denial  of  an 
exemption  petition,  (2)  an  environmental 
assessment  (EA),  or  (3)  a  memorandum 
to  the  file  finding  that  the  grant  of  the 
requested  petition  would  not  be 
considered  a  major  federal  action.  If  an 
EIS  is  required,  ERA  will  publish  in  the 
Federal  Register  a  Notice  of  Intent  (NOI) 
to  prepare  an  EIS  as  soon  as  practicable 
after  commencement  of  the  proceeding. 
A  public  meeting  may  be  held  pursuant 
to  40  CFR  1501.7  to  solicit  comments  or 
suggestions  on  the  structure  and  content 
of  the  EIS. 

§  501.64  Publication  of  notice  of 
availability  of  tentative  staff  analysis  or 
certification. 

ERA  will  publish  in  the  Federal 
Register  a  Notice  of  the  Availability  of 
Tentative  Staff  Analysis  for  the 
temporary  public  interest  exemption,  for 
non-certification  environmental 
exemptions,  and  for  a  cogeneration 
exemption  based  on  the  public  interest: 
or,  in  the  case  of  a  certification 
exemption,  a  Notice  of  Availability  of 
Certification.  ERA  will  provide  a  public 
comment  period  of  at  least  fourteen  (14) 
days  from  the  date  of  publication  during 
which  interested  persons  may  make 
written  comments  and  request  a  public 
hearing. 

13.  By  revising  paragraph  (b)  of 
§  501.66  to  read  as  follows: 

§  501.66  ERA  evaluation  of  the  record, 
decision  and  order. 

*  *  *  *  * 
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(b)  ERA  may  investigate  and 
corroborate  any  statement  in  any 
petition,  document,  or  public  comments 
submitted  to  it.  ERA  also  may  use  any 
relevant  facts  it  possesses  in  its 
evaluation  and  may  request  submissions 
from  third  persons  relevant  to  the 
petition  or  other  document.  ERA  also 
may  request  additional  information, 
data,  or  analyses  following  a  public 
hearing,  if  any,  if  this  information  is 
necessary  to  resolve  disputed  issues  in 
the  record.  Any  information  received  by 
ERA  following  the  hearing  that  is  not 
declared  to  be  confidential  under  10 
CFR  501.7(a)(ll)  shall  be  made  part  of 
the  public  record  with  opportunity 
provided  for  rebuttal. 

14.  By  revising  paragraph  (d)  of 
§  501.68  to  read  as  follows: 

§  501.66  Decision  and  order. 
***** 

(d)(1)  ERA  may  include  in  any  order 
granting  a  petition  for  exemption,  except 
an  order  granting  an  exemption  under 
Section  401  of  FUA,  such  terms  and 
conditions  as  it  determines  to  be 
appropriate. 

(2)  ERA  may  design  any  terms  and 
conditions  included  in  any  temporary 
exemption  issued  or  extended  under 
Sections  211  and  311  of  FUA,  to  ensure, 
among  other  things,  that  upon  expiration 
of  the  exemption  the  persons  and 
powerplant  or  installation  covered  by 
the  exemption  will  comply  with  the 
applicable  prohibitions  under  FUA. 

15.  By  revising  §  501.100  to  read  as 
follows: 

§  501.100  Purpose  and  scope. 

(a)  This  subpart  provides  the 
procedures  to  be  followed  by — 

(1)  An  interested  person  seeking  the 
modification  or  rescission  of  a 
prohibition  by  rule  applicable  to  a  new 
facility: 

(2)  An  owner  or  operator  of  a  facility 
named  in  a  prohibition  by  rule 
requesting  the  modification  or  rescission 
of  that  rule;  or 

(3)  An  owner  or  operator  subject  to 
an  exemption  order  or  a  specific 
prohibition  imposed  by  order  requesting 
the  modification  or  a  rescission  of  that 
order. 

(b)  ERA  also  may  commence  a 
modification  or  rescission  proceeding  on 
its  own  initiative. 

***** 

16.  By  revising  paragraph  (b)(1)  of 
§  501.133  to  read  as  follows: 

§  501.133  DOE  evaluation. 

***** 

(b)  Criteria.  (1)  DOE  will  base  its 
FUA  interpretations  on  the  DEOA  and 
FUA,  as  applicable,  and  the  regulations 


and  published  rulings  of  DOE  as  applied 
to  the  specific  factual  situation 
presented. 

***** 

17.  By  revising  paragraph  (c)(3)(i)  of 
§  501.191  to  read  as  follows: 

§  501.191  Use  of  natural  gas  or  petroleum 
for  certain  unanticipated  equipment 
outages  and  emergencies  defined  in 
section  103(a)(15)(B)  of  the  act. 


(1)  For  powerplants,  the  amounts  of 
natural  gas  or  petroleum  required  to 
prevent  curtailment  of  electric  supply 
where  the  operating  utility  has,  to  the 
maximum  extent  possible,  utilized 
alternate  fuel-fired  capacity  to  prevent 
such  curtailment;  and 
***** 

18.  By  revising  paragraph  (a)(2)  of 
§  501.192  to  read  as  follows: 

§  501.192  Use  of  natural  gas  or  petroleum 
during  a  temporary  emergency  condition 
pursuant  to  section  404(g)  of  the  act 

(a)  *  *  * 

(2)  For  peakload  powerplants,  a 
curtailment  of  electric  supply  would  be 
likely  to  result. 

****** 

PART  503 — NEW  FACILITIES 

For  the  reasons  set  out  in  the 
preamble,  Subpart  A  of  Part  503  of 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  shown: 

§  503.2  [Amended] 

(1)  By  removing  paragraph  (b)  from 
§  503.2.  . 

For  the  reasons  set  out  in  the 
preamble.  Subpart  B  of  Part  503  and 
Subpart  C  of  Part  504  of  Chapter  II,  Title 
10  of  the  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  shown. 

§  503.6  State  approval  required  for 
powerplant 

(1)  By  revising  §  503.6(e)  to  read  as 
follows: 

*  »  •  *  * 

(e)  Evidence  in  support  of  the  cost 
calculation.  Petitioners  for  an  exemption 
which  requires  the  use  of  the  cost 
calculation  shall  certify  that  the  cost  of 
using  alternate  fuel  substantially 
exceeds  the  cost  of  using  oil  as  a 
primary  energy  source  as  calculated  in 
this  section.  A  brief  summary  of  the 
petitioner's  supporting  calculations  and 
estimates  shall  be  submitted  with  the 
certification.  The  summary  should 
address  the  following: 

(1)  Cash  outlays,  investment  tax 
credits,  depreciation  methodologies,  and 
anticipated  salvage  for  capital 


investments  including  a  description  of 
all  major  construction  and  equipment; 

(2)  Annual  cash  outlays  for 
operations  and  maintenance  expenses 
including  the  formulas  used  to  compute 
them; 

(3)  Annual  cash  outlays  for  delivered 
fuel  expenses  including  the  formulas 
used  to  compute  them;  and 

(4)  If  a  different  useful  life  than  is 
suggested  by  ERA  (paragraph  (d)  of  this 
section)  is  being  used,  the  useful  life 
chosen. 

PART  504 — EXISTING  FACILITIES 

(l)(b)  By  revising  §  504.12(e)  to  read 
as  follows: 

§  504.12  Cost  calculations  for  existing 
powerplants. 

***** 

(e)  Evidence  in  support  of  the  cost 
calculation.  Petitioners  for  an  exemption 
which  requires  the  use  of  the  cost 
calculation  shall  certify  that  the  cost  of 
using  alternate  fuel  substantially 
exceeds  the  cost  of  using  oil  as  a 
primary  energy  source  as  calculated  in 
this  section.  A  brief  summary  of  the 
petitioner's  supporting  calculations  and 
estimates  shall  be  submitted  with  the 
certification.  The  summary  should 
address  the  following: 

(1)  Cash  outlays,  investment  tax 
credits,  depreciation  methodologies,  and 
anticipated  salvage  for  capital 
investments  including  a  description  of 
all  major  construction  and  equipment; 

(2)  Annual  cash  outlays  for  operations 
and  maintenance  expenses  including  the 
formulas  used  to  compute  them; 

(3)  Annual  cash  outlay’s  for  delivered 
fuel  expenses  including  the  formulas 
used  to  compute  them;  and 

(4)  If  a  different  useful  life  than  is 
suggested  by  ERA  (paragraph  (d)  of  this 
section)  is  being  used,  the  useful  life 
chosen. 

(2)  By  revising  Appendix  II  to  Part  504 
to  read  as  follows: 

Appendix  II — Fuel  Price  Computation 

(a)  Introduction.  This  appendix  provides 
the  equations  and  parameters  needed  to 
specify  the  price  of  delivered  fuels  used  in 
computing  the  cost  of  using  imported 
petroleum  and  the  cost  of  using  an  alternate 
fuel  in  Parts  503  and  504  of  these  regulations. 
The  delivered  price  of  imported  petroleum  or 
natural  gas  used  to  calculate  delivered  fuel 
expenses  must  reflect  (1)  the  price  of 
imported  petroleum.  (2)  the  effects  of  future 
real  increases  in  imported  petroleum  prices, 
and  (3)  a  substantially  exceeds  premium.  The 
delivered  price  of  an  alternate  fuel  used  to 
calculate  delivered  fuel  expenses  must  reflect 
the  petitioner's  delivered  price  of  the 
alternate  fuel  and  the  effects  of  real  increases 
in  the  price  of  that  alternate  fuel.  Paragraphs 
(b)  and  (c)  below  provide  alternative 
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procedures  to  account  for  projected  real 
increases  in  the  prices  of  fuels.  The  petitioner 
may  compute  his  fuel  prices  by  either  of  these 
procedures  as  long  as  the  same  procedure  is 
applied  consistently  throughout  the  cost 
analysis.  Table  II— 1  of  this  appendix  contains 
the  price  indices  used  in  option  1  (paragraph 
(b))  and  the  inflation  index  used  in  computing 
depreciation  in  Parts  503  and  504  of  these 
regulations.  ERA  will  change  the  parameters 
specified  in  paragraphs  (b)(4)  and  (c)(4) 
below  and  in  Tables  II— 1  and  11-2  from  time 
to  time  after  public  notice  and  an  opportunity 
to  comment.  Revisions  shall  become  effective 
after  final  publication.  However,  the  relevant 
set  of  parameters  for  a  specific  petition  for 
exempion  will  be  the  set  in  effect  at  the  time 
the  petition  is  submitted  or  the  set  in  effect  at 
the  time  a  decision  is  rendered,  whichever  is 
more  favorable  to  the  petitioner. 

(b)  Fuel  price  computation — option  1. 

(1)  The  petroleum  product  price  (PFEJ  is 
computed  with  Equation  II— 1. 

EQ II— 1  PFE,=PF  +  PREM 

where: 

PF=The  current  market  price  of  the 

petitioner’s  fuel  oil  per  barrel  at  the  time 
the  petition  is  submitted  (f.o.b.  the 
facility).  Alternatively,  if  the  petitioner 
does  not  currently  have  a  supplier  of  fuel 
oil,  he  should  use  a  simple  average  of  the 
market  prices  of  fuel  oil  available  to  him 
(capable  of  being  burned  in  the  facility 
and  meeting  his  area's  air  quality 
standards)  and  sold  in  his  area  by  at 
least  three  suppliers. 

PFEj= Price  of  fuel  oil  per  barrel  in  year  i. 
OPX, = Oil  price  index  value  for  year  i  (see 
Table  II-l). 

OPXu*=Oil  price  index  value  for  year  u,  the 
year  in  which  the  petition  is  submitted. 
PREM = Substantially  exceeds  premium 
added  to  the  price  of  oil  (see  paragraph 
(b)(4)  below). 

(2)  If  it  is  planned  to  use  natural  gas  in  the 
facility,  Equation  II-l  must  be  used  to 
calculate  the  price  of  fuel  (PFEJ,  along  with 
the  price  of  the  No.  6  residual  fuel  oil  (PF) 
which  meets  the  air  quality  standards  in  the 
petitioner's  area. 

(3)  The  delivered  price  of  alternate  fuel 
(PFAJ  must  reflect  the  real  escalation  rate  of 
alternate  fuel  and  must  be  computed  with 
Equation  11-2. 

eqii-2.  pfa,=apf  (-^-) 

The  terms  of  Equation  II— 2  are  defined  as 
follows: 

PFAj=Price  of  alternate  fuel  in  year  i. 
APF=The  current  market  price  of  the 
alternate  fuel  (f.o.b.  the  facility). 

APXj= Alternate  fuel  price  index  value  of 
year  i  (see  Table  II-l  and  paragraph 
(b)(4)(iii)  below). 

APXU= Alternate  fuel  price  index  for  the  year 
u,  the  year  in  which  the  petition  is 
submitted  (see  Table  II-l  and  paragraph 
(b)(4)(iii)  below). 

(4)  The  petitioner  shall  use  the  following 
parameters  for  Equations  II-l  and  II— 2  of  this 
appendix: 

(i)  The  substantially  exceeds  premium, 
PREM,  is  $1.00  per  barrel  of  oil  equivalent. 

(ii)  The  oil  price  index  values,  OPX,  and 
OPXu,  are  specified  in  Table  II-l. 


(iii)  The  alternate  fuel  price  index  values, 
APX,  and  APXU,  depend  on  the  type  of 
alternate  fuel  to  be  used. 

(A)  If  the  alternate  fuel  is  solid  coal,  the 
petitioner  must  use  the  alternate  fuel  price 
index  for  coal  in  Table  II-l. 

(B)  For  all  other  alternate  fuels,  the 
petitioner  may  use  either  the  alternate  fuel 
price  index  for  coal  in  Tabic  II-l  or  his  own 
substantiated  escalation  rates  and  the 
equation  for  APX,  in  the  Footnote  to  Table  II- 
1. 

(c)  Fuel  price  computation — option  2. 

(1)  The  petroleum  product  price  (PFEj)  is 
computed  with  the  Equation  II-3. 

EQ  II— 3  PFEj  =PF  +  PREM  +  FUTR 

where  the  terms  are  the  same  as  those  in 
Equation  II-l  with  the  addition  of  FUTR,  the 
premium  added  to  the  price  of  oil  to  account 
for  projected  escalation  in  oil  prices  as 
compared  to  escalation  in  alternate  fuel 
prices  (see  paragraph  (c)(4)(ii)  below). 

(2)  If  it  is  planned  to  use  natural  gas  in  the 
facility.  Equation  II— 3  must  be  used  to 
calculate  the  price  of  fuel  (PFEJ,  along  with 
the  price  of  the  No.  6  residual  fuel  oil  (PF) 
which  meets  the  air  quality  standards  in  the 
petitioner’s  area. 

(3)  The  price  of  alternate  fuel  (PFA)  must 
be  the  current  market  price  of  the  alternate 
fuel  (f.o.b.  the  facility). 

(4)  The  petitioner  shall  use  the  following 
parameters  for  Equation  II— 3  of  this  appendix: 

(i)  The  substantially  exceeds  premium, 
PREM,  is  $1.00  per  barrel  of  oil  equivalent 

(ii)  The  premium  added  to  the  price  of  oil  to 
account  for  projected  escalation  in  oil  prices 
compared  to  escalation  in  alternate  fuel 
prices,  FUTR,  is  $4.00  per  barrel  of  oil 
equivalent. 

Table  11-1  —Price  and  Inflation  Indices  for  Use 
in  the  Cost  Calculations 1 


Year 

Crude  oil 
price 
index 
(OPX) 

Alternate 
fuel  price 
index  tor 
coal 
(APX) 

Inflation 
index  (IX) 

1980 . 

1.000 

1.000 

1.000 

1981 . . 

1.016 

1.039 

1.095 

1982 . 

1.032 

1.080 

1.179 

1983 . 

1.049 

1.122 

1.257 

1984 . 

1.066 

1.165 

1.329 

1985 . . . 

1.083 

1.211 

1.398 

1986 . . . . 

1.111 

1  229 

1.464 

1987 . 

1.140 

1.247 

1.519 

1988 . 

1.169 

1  266 

1.565 

1989 . 

1.200 

1.285 

1.612 

1990 . 

1.231 

1.304 

1.660 

1991 . 

1.257 

1.316 

1.710 

1992 . 

1.283 

1.328 

1.761 

1993 . . 

1.310 

1.340 

1.814 

1994 . . . . 

1338 

1.352 

1  868 

1995 . . . . 

1366 

1.364 

1.925 

1996 . 

1382 

1.372 

1.982 

1997 . . . 

1399 

1.381 

2.042 

1998 . . 

1.415 

1.389 

2.103 

1999 . 

1.432 

1397 

2.166 

2000 . . 

1450 

1.406 

2.231 

2001 . 

1.450 

1.414 

2.298 

2002 . 

1450 

1.422 

2.367 

2003 . . 

1.450 

1.431 

2.438 

2004 . 

1.450 

1.440 

2.511 

2005 . . 

1.450 

1448 

2586 

2006 . . . 

1.450 

1.457 

2.664 

2007 . 

1450 

1.466 

2.744 

2008 _ 

1.450 

1.474 

2.826 

2009 . 

1450 

1.483 

2.911 

2010 . 

1.450 

1.492 

2.998 

2011 . 

1450 

1.512 

3.088 

2012 . 

1.450 

1.531 

3.181 

2013 . 

1.450 

1.551 

3.276 

Table  \\-\— Price  and  Inflation  Indices  for  Use 
in  the  Cost  Calculations  ‘—Continued 


Year 

Crude  oil 
price 
index 
(OPX) 

Alternate 
fuel  price 
index  for 
coal 
(APX) 

Inflation 
index  (IX) 

2014 . 

1.450 

1  571 

3  375 

2015 . 

1.450 

1  592 

3476 

2016 _ _ _ _ 

1  450 

1  612 

3.580 

2017 . 

1.450 

1.633 

3  688 

2018 . . 

1.450 

1  655 

3798 

2019 . . 

1.450 

1.676 

3912 

2020 _ 

1.450 

1.698 

4.029 

2021 . 

1.450 

1  720 

4  150 

2022 . 

1.450 

1.742 

4275 

2023 . 

1.450 

1.765 

4403 

2024 . 

1.450 

1.788 

4.535 

2025 _ 

1.450 

1.811 

4671 

2026 . 

1.450 

1.835 

4  811 

2027 . 

1.450 

1.858 

4.956 

2028 . 

1.450 

1.883 

5.104 

2029 . 

1.450 

1  907 

5  258 

2030 . . 

1.450 

1.932 

5415 

‘The  index  values  OPX,  APX,  and  IX  in  Table  11-1  were 
calculated  using  the  rates  (see  Table  11-2)  tor  the  real 
increase  in  oil  price  (Ro).  coal  price  (Ra).  and  inflation  (INF)V 
respectively,  and  the  following  equations: 
opx,=n‘  (l+Roj 
j=1980 

APX, =11'  (1+RaJ 
1=1980 

IX.=I1‘  (1+lNFJ 

j=1980 

where: 

i= Calendar  year  of  index,  and 

M=Product  of  terms  with  index  j  ranging  from  1990  to  i. 

If  the  petitioner  chooses  to  supply  his  own  escalation  rates 
for  an  alternate  fuel,  as  provided  in  option  1  (paragraph 
(b)(4)(iii)(B)  of  Appendix  II),  he  must  use  the  equation  (or 
APX,  to  calculate  the  appropriate  index  values. 


Table  11-2— Rates  of  Fuel  Price  Increase  and 
Inflation  Used  in  Table  II- 1 


Year 

Ro 

Ra 

INF 

1980 . . 

0.000 

0  000 

0  000 

1981 . 

0.016 

0039 

0.095 

1982 . . 

0.016 

0.039 

0.077 

1983 . 

0016 

0.039 

0.066 

1984 . 

0.016 

0039 

0.057 

1985 . 

0026 

0  039 

0.052 

1986 _ 

0.026 

0.015 

0  047 

1987 _ _ _ _ 

0.026 

0.015 

0.038 

1988-1990 . 

0.026 

0.015 

0  030 

1991-1995 . 

0.021 

0.009 

0030 

1996-2000 . 

0.012 

0.006 

0.030 

2001-2010 . 

0.008 

0006 

0030 

2011-2030 _ 

0.000 

0.013 

0030 

(3)  By  revising  §  503.8  (b)  and  (cj  to 
read  as  follows: 


§  503.8  No  alternate  power  supply- 
general  requirement  for  certain  exemptions 
for  new  powerplants. 

*  *  *  *  * 

(b)  Criteria.  To  meet  the 
demonstration  required  under  paragraph 
(a)  of  this  section,  a  petitioner  must 
certify  that: 

(1)  A  diligent  effort  has  been  made  to 
purchase  firm  power  for  the  first  year  of 
operation  to  cover  all  or  part  of  the 
projected  shortfall  at  a  cost  that  is  less 
than  ten  (10)  percent  above  the 
annualized  cost  of  generating  power 
from  the  proposed  plant  (including  the 
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capital,  operation  and  maintenance 
expenses,  and  fuel  at  imported 
petroleum  prices);  or 

(2)(i)  Despite  these  efforts,  the  reserve 
margin  in  the  petitioner’s  electric  region, 
normal  dispatch  area,  or  service  area,  in 
the  absence  of  the  proposed  plant, 
would  fall  below  twenty  (20)  percent 
during  the  first  year  of  proposed 
operation;  or 

(ii)  Despite  these  efforts,  the  reserve 
margin  will  be  greater  than  twenty  (20) 
percent  but  reliability  of  service  would 
be  impaired.  In  such  case,  the 
certification  must  be  related  to  factors 
not  included  in  the  calculation  of 
reserve  margin,  such  as  transmission 
constraints. 

(c)  Evidence.  The  petition  must 
include  the  following  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 

(1)  Duly  executed  certification 
required  under  paragraph  (b)  of  this 
section;  and 

(2)  Exhibits  containing  the  basis  for 
the  certification  submitted  under  this 
section  (including  those  factual  and 
analytical  materials  deemed  by  the 
petitioner  to  be  sufficient  to  support  its 
certification  to  this  general 
requirement). 

***** 

(4)  By  revising  §  503.9  to  read  as 
follows: 

§  503.9  Use  of  mixtures— general 
requirement  for  certain  permanent 
exemptions. 

(a)  Criteria.  To  qualify  for  a 
permanent  exemption,  except  in  the 
case  of  an  exemption  for  peakload 
powerplant  or  fuel  mixtures,  Section 
213(a)(1)  of  the  Act  requires  a 
demonstration  that  the  use  of  a  mixture 
of  natural  gas  and  petroleum  and  an 
alternate  fuel,  for  which  an  exemption 
under  10  CFR  $  503.38  (Fuel  mixtures) 
would  be  available,  would  not  be 
economically  or  technically  feasible. 

(b)  Evidence.  The  petition  must 
include  the  following  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 

(1)  Duly  executed  certifications  to  the 
criteria  set  forth  in  paragraph  (a)  of  this 
section;  and 

(2)  Exhibits  containing  the  basis  for 
the  certifications  submitted  under  this 
section  (including  those  factual  and 
analytical  materials  deemed  by  the 
petitioner  to  be  sufficient  to  support  its 
certifications  to  the  general 
requirements). 

Note. — In  meeting  this  general  requirement, 
ERA  will  require  a  petitioner  to  examine  only 
mixtures  of  oil  and  gas  and  coal,  or  such 
other  alternate  fuels  as  ERA  and  the 


petitioner  agree  are  reasonable  to  petitioner’s 
circumstances. 

(5)  By  revising  $  503.11  to  read  as 
follows: 

§  503. 1 1  Alternative  site*— general 
requirement  for  permanent  exemptions  for 
new  powerplants. 

(a)  Criteria.  In  the  case  of  a 
powerplant,  to  qualify  for  a  permanent 
exemption  for  lack  of  alternate  fuel 
supply,  site  limitations,  environmental 
requirements,  inadequate  capital  or 
state  or  local  requirements,  Section  212 
(a),  (b)  and  (h)  of  the  Act  require  a 
demonstration  that  one  of  these 
exemptions  would  be  available  at  any 
reasonable  alternative  site  for  the 
facility. 

(b)  Evidence.  The  petition  must 
include  the  following  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 

(1)  Duly  executed  certifications  to  the 
criteria  set  forth  in  paragraph  (a)  of  this 
section;  and 

(2)  Exhibits  containing  the  basis  for 
the  certifications  submitted  under  this 
section  (including  those  factual  and 
analytical  materials  deemed  by  the 
petitioner  to  be  sufficient  to  support  its 
certifications  to  this  general 
requirement). 

(6)  By  revising  §  503.12  to  read  as 
follows: 

§  503. 1 2  Terms  and  conditions; 
compliance  plans. 

(a)  Terms  and  conditions  generally.  A 
petitioner  must  comply  with  any  terms 
and  conditions  imposed  upon  the  grant 
of  an  exemption  petition.  ERA  will  limit 
any  such  terms  and  conditions  to  the 
unit(s)  which  is  the  subject  of  the 
petition. 

(b)  Compliance  plans  for  temporary 
exemptions. 

(1)  Any  compliance  plan  required  to 
accompany  a  petition  for  a  temporary 
exemption  shall  include  the  following: 

(i)  A  detailed  schedule  of  progressive 
events  and  the  dates  upon  which  the 
events  are  to  take  place,  indicating  how 
compliance  with  the  applicable 
prohibitions  of  the  Act  will  occur; 

(ii)  Evidence  of  binding  contracts  for 
fuel,  or  for  facilities,  for  the  production 
of  fuel,  which  are  required  for 
compliance  with  the  applicable 
prohibitions  of  the  Act; 

(iii)  A  schedule  indicating  how  any 
necessary  permits  and  approvals 
required  to  bum  an  alternate  fuel  will  be 
obtained;  and 

(iv)  Any  other  documentary  evidence 
which  indicates  an  ability  to  comply 
with  the  applicable  prohibitions  of  the 
Act. 


(2)  Any  exemption  for  which  a 
compliance  plan  is  required  shall  not  be 
effective  until  the  compliance  plan  is 
approved  by  DOE. 

(3)  Revisions  of  compliance  plans.  If 
the  petition  is  granted,  an  updated,  duly 
executed  plan  must  be  submitted  to  ERA 
within  one  (1)  month  of  an  alteration  of 
any  milestone  in  the  compliance  plan, 
together  with  the  reasons  for  the 
alteration  and  its  impact  upon  the 
scheduling  of  all  other  milestones  in  the 
plan. 

(c)  Enforcement.  An  exemption  is 
subject  to  termination  upon  the  violation 
of  any  provision  of  the  Act,  or  non- 
compliance  with  any  provision  of  an 
exemption,  including  any  pertinent 
terms  and  conditions. 

§§  503.13  and  503.14  [Removed]  and 
503.15  [Redesignated  as  §  503.13] 

(7)  By  removing  §  §  503.13  and  503.14 
and  redesignating  §  503.15  as  §  503.13. 

(8)  By  redesignating  §  503.16  as 
§  503.14,  and  revising  it  to  read  as 
follows: 

§  503.14  Fuels  search. 

Prior  to  submitting  a  petition  for  a 
permanent  exemption  for  lack  of 
alternate  fuel  supply,  site  limitations, 
inadequate  capital,  state  or  local 
requirements,  intermediate  load 
powerplant,  or  scheduled  equipment 
outages  for  over  28  days,  a  petitioner 
must  perform  a  fuels  search  by 
examining  the  use  of  coal  or,  if  use  of 
coal  would  be  unreasonable,  such  other 
alternate  fuels  as  ERA  and  the  petitioner 
may  agree  are  reasonable  to  the 
petitioner’s  circumstances,  as  a  primary 
energy  source  at  the  site  under 
consideration,  and,  for  powerplants,  at 
reasonable  alternative  sites.  A 
petitioner  for  these  exemptions  must 
demonstrate  for  any  fuel  examined  that 
he  would  qualify  for  an  exemption.  ERA 
will  not  expect  a  petitioner  to  evaluate 
any  fuels  which  have  not  been 
demonstrated  to  be  acceptable  for  use  in 
comparable  commercial  applications. 

For  the  reasons  set  out  in  the 
preamble,  Subpart  C  of  Part.  503  of 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  and  Subpart  D  of 
Part  505  of  the  interim  rules,  44  FR  29014 
(May  17, 1979),  are  proposed  to  be 
amended  as  shown. 

§503.20  [Amended] 

(1)  By  removing  paragraph  (d)  of 
§  503.20. 

(2)  By  amending  §  503.21  by  striking 
“demonstrate”  in  paragraph  (a)  and 
inserting  in  its  place  “certify;”  adding 
paragraph  (a)(4);  revising  paragraphs  (b) 
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and  (c);  and  redesignating  paragraph  (e) 
as  paragraph  (d),  as  follows: 

§  503.21  Lack  of  alternate  fuel  supply. 

(a)  Eligibility.  *  *  *  To  qualify  a 
petitioner  must  certify  that: 
***** 

(4)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  All  data  required  by  §  503.6  (Cost 
calculation)  of  these  regulations 
necessary  for  computing  the  cost 
calculation  formula;  and 

(4)  The  anticipated  duration  of  the 
facts  which  constitute  the  basis  for  the 
exemption. 

(c)  Certification  alternative  for 
installations.  If  the  MFBI  for  which  this 
exemption  is  being  requested  will  be 
operated  less  than  600  full  load  hours  on 
an  annual  basis,  the  petitioner  may 
substitute,  in  lieu  of  die  requirements  in 
paragraph  (b)  of  this  section,  a  duly 
executed  certification  that  the  unit  will 
be  operated  less  than  600  full  load  hours 
annually  during  the  period  of  the 
exemption. 

(d)  Duration.  *  *  * 

[3]  By  amending  §  502.33  by  revising 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  503.22  Site  limitations. 

(a)  Eligibility.  Section  211(a)(2)  of  the 
Act  provides  for  a  temporary  exemption 
to  a  site  limitation.  To  qualify  for  such 
an  exemption,  a  petitioner  must  certify 
that: 

(1)  One  or  more  specific  physical 
limitations  relevant  to  the  location  or 
operation  of  the  proposed  facility  exist 
which,  despite  diligent  good  faith  efforts, 
cannot  be  overcome  before  the  end  of 
the  proposed  exemption  period; 

(2)  The  petitioner  will  be  able  to 
comply  with  the  applicable  prohibitions 
of  the  Act  at  the  end  of  the  proposed 
exemption  period;  and 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations. 

Note. — Examples  of  the  types  of  site 
limitations  to  which  a  petitioner  may  certify 
in  order  to  qualify  for  this  exemption  include: 


(i)  Alternate  fuels  would  be  inaccessible  as 
a  result  of  a  specific  physical  limitation; 

(ii)  Transportation  facilities  for  alternate 
fuels  would  be  unavailable; 

(iii)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate  fuel 
would  be  unavailable; 

(iv)  Adequate  land  or  facilities  for 
controlling  and  disposing  of  wastes  would  be 
unavailable,  including  pollution  control 
equipment  or  devices  necessary  to  assure 
compliance  with  applicable  environmental 
requirements; 

(v)  Adequate  and  reliable  supply  of  water 
would  be  unavailable,  including  water  for  use 
in  compliance  with  applicable  environmental 
requirements;  or 

(vi)  Other  site  limitations  exist  which 
would  not  permit  the  location  or  operation  of 
the  proposed  unit  using  an  alternate  fuel. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption);  and 

(3)  The  anticipated  duration  of  the  site 
limitation  which  constitutes  the  basis  for 
the  exemption. 

***** 

(4)  By  amending  §  503.23  by  adding  a 
new  paragraph  (d),  as  follows: 

§  503.23  Inability  to  comply  with 
applicable  environmental  requirements. 

*  *  *  *  * 

(d)  Certification  alternative. 

(1)  To  qualify  for  this  exemption,  in 
lieu  of  meeting  the  evidentiary 
requirements  of  paragraph  (b),  a 
petitioner  may  certify  that,  for  the 
period  of  the  exemption: 

(i)  The  site  for  the  facility  is  located  in 
a  Class  I  area  as  defined  in  Part  C  of  the 
Clean  Air  Act  relating  to  the  prevention 
of  significant  deterioration  of  air  quality; 
the  use  of  an  alternate  fuel  will  cause  or 
contribute  to  concentrations  of 
pollutants  which  exceed  the  maximum 
allowable  increases  in  a  Class  I  area 
even  with  the  use  of  cost-effective 
pollution  control  equipment;  the  site  for 
the  facility  is  located  in  a  non¬ 
attainment  area  as  defined  in  Part  D  of 
the  Clean  Air  Act  for  any  pollutant 
which  would  be  emitted  by  the  facility; 
or,  even  with  the  use  of  cost-effective 
pollution  control  equipment,  the  use  of 
an  alternate  fuel  will  cause  or  contribute 
to  concentrations  in  an  air  quality 
control  region,  of  a  pollutant  for  which 
any  national  ambient  air  quality 
standard  is  or  would  be  exceeded;  and 


(ii)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations. 

(2)  A  petition  by  certification  under 
this  paragraph  must  include: 

(i)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(ii)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (1)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
expempton);  and 

(iii)  The  anticipated  duration  of  the 
circmstances  which  constitute  the  basis 
for  the  exemption. 

(5]  By  revising  paragraph  (d)  of 
§  503.24  as  follows: 

§  503.24  Future  use  of  synthetic  fuels. 
***** 

(d)  This  temporary  exemption  may  be 
granted  for  a  period  of  up  to  ten  (10) 
years. 

[6]  By  amending  §  503.25  by  removing 
existing  paragraph  (a);  redesignating 
existing  paragraph  (b)  as  paragraph  (a); 
adding  a  new  subparagraph  (a)(3)  to  the 
newly  designated  paragraph  (a); 
substituting  for  existing  paragraph  (c)  a 
new  paragraph  (b);  and  redesignating 
existing  paragraph  (d)  as  parargraph  (c), 
as  follows: 

§503.25  Public  interest 

(a)  Eligibility.  *  *  * 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Substantial  evidence  to 
corroborate  the  eligibility  requirements 
identified  above;  and 

(2)  The  anticipated  duration  of  the 
circumstances  which  constitute  the 
basis  for  the  exemption. 

(c)  Duration.  *  *  * 

For  the  reasons  set  out  in  the 
preamble,  Subpart  D  of  Part  503  of 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  shown. 

(1)  By  amending  §  503.31  by  striking 
“demonstrate”  in  paragraph  (a)  and 
inserting  in  its  place  “certify;”  adding 
paragraphs  (a)  (3),  (4),  and  (5);  and 
revising  paragraph  (b)  to  read  as 
follows: 
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§  503.31  Lack  of  alternate  fuel  supply  for 
the  first  10  years  of  useful  life. 

(a)  Eligibility.  *  *  *  To  qualify  a 
petitioner  must  certify  that: 

*  *  *  *  * 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations; 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations;  and 

(5)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  the  petitioner  to  be 
sufficient  to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  and 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations. 

(2)  By  amending  §  503.22  by  striking 
"demonstrate"  in  paragraph  (a)  and 
inserting  in  its  place  “certify,”  adding 
paragraphs  (a)  (3),  (4),  and  (5);  and 
revising  paragraphs  (b)  and  (c),  and 
removing  paragraph  (d),  as  follows: 

§  503.32  Lack  of  alternate  fuel  supply  at  a 
cost  which  does  not  substantially  exceed 
the  cost  of  using  imported  petroleum. 

(a)  Eligibility.  *  *  *  To  qualify  a 
petitioner  must  certify  that: 
***** 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations; 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations;  and 

(5)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section; 

(1)  Duly  excuted  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption): 


(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations; 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations;  and 

(5)  All  data  required  by  §  503.6  (Cost 
calculation)  of  these  regulations 
necessary  for  computing  the  cost 
calculation  formula. 

(c)  Certification  alternative  for 
installations.  If  the  MFBI  for  which  this 
exemption  is  being  requested  will  be 
operated  less  than  600  full  load  hours  on 
an  annual  basis,  the  petitioner  may 
submit,  in  lieu  of  the  requirements  of 
paragraph  (b)  of  this  section,  the 
following  duly  executed  certifications: 

(1)  The  unit  will  be  operated  less  than 
600  full  load  hours  annually; 

(2)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations;  and 

(3)  Environmental  certifications,  as 
required  under  §  503.13(b)  of  these 
regulations. 

[3]  By  amending  §  503.33  by  revising 
paragraphs  (a)  and  (b),  to  read  as 
follows: 

§  503.33  Site  limitations. 

(a)  Eligibility.  Section  212(a)(1)(B)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  site  limitations.  To 
qualify  for  such  an  exemption,  a 
petitioner  must  certify  that: 

(1)  One  or  more  specific  physical 
limitations  relevant  to  the  location  or 
operation  of  the  proposed  facility  exist 
which,  despite  good  faith  efforts,  cannot 
reasonably  be  expected  to  be  overcome 
within  five  years  after  commencement 
of  operations; 

(2)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations; 

(3)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations;  and 

(4)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations. 

Note. — Examples  of  the  types  of  site 
limitations  to  which  a  petitioner  may  certify 
in  order  to  qualify  for  this  exemption  include: 

(i)  Alternate  fuels  would  be  inaccessible  as 
a  result  of  a  specific  physical  limitation; 

(ii)  Transportation  facilities  for  alternate 
fuels  would  be  unavailable; 

(iii)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate  fuel 
would  be  unavailable; 

(iv)  Adequate  land  or  facilities  for 
controlling  and  disposing  of  wastes  would  be 
unavailable,  including  pollution  control 
equipment  or  devices  necessary  to  assure 
compliance  with  applicable  environmental 
requirements; 

(v)  Adequate  and  reliable  supply  of  water 
would  be  unavailable,  including  water  for  use 
in  compliance  with  applicable  environmental 
requirements;  or 


(vi)  Other  site  limitations  exist  which 
would  not  permit  the  location  or  operation  of 
the  proposed  unit  using  an  alternate  fuel. 

(b)  Evidence  required  in  support  of 
the  petition.  A  petitioner  must  include  in 
the  petition  the  following  evidence  in 
order  to  make  the  demonstration 
required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  thesp 
regulations;  and 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations. 

[4]  By  amending  §  503.34  by  adding  a 
new  paragraph  (d),  as  follows: 

§  503.34  Inability  to  comply  with 
applicable  environmental  requirements. 

***** 

(d)  Certification  alternative. 

(1)  To  qualify  for  this  exemption,  in 
lieu  of  meeting  the  evidentiary 
requirements  of  paragraph  (c)  of  this 
section,  a  petitioner  may  certify  that: 

(1)  The  site  for  the  facility  is  located  in 
a  Class  I  area  as  defined  in  Part  C  of  the 
Clean  Air  Act  relating  to  the  prevention 
of  significant  deterioration  of  air  quality; 
the  use  of  an  alternate  fuel  will  cause  or 
contribute  to  concentrations  of 
pollutants  which  exceed  the  maximum 
allowable  increases  in  a  Class  I  area 
even  with  the  use  of  cost-effective 
pollution  control  equipment;  the  site  for 
the  facility  is  located  in  a  non¬ 
attainment  area  as  defined  in  Part  D  of 
the  Clean  Air  Act  for  any  pollutant 
which  would  be  emitted  by  the  facility; 
or,  even  with  the  use  of  cost-effective 
pollution  control  equipment,  the  use  of 
an  alternate  fuel  will  cause  or  contribute 
to  concentrations  in  an  air  quality 
control  region,  of  a  pollutant  for  which 
any  national  ambient  air  quality 
standard  is  or  would  be  exceeded; 

(ii)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations; 

(iii)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations;  and 

(iv)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.11  of  these 
regulations. 

(2)  A  petition  by  certification  under 
this  paragraph  must  include: 
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(i)  Duly  executed  certifications 
required  under  subparagraph  (1)  of  this 
section; 

(ii)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (1)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(iii)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  and 

(iv)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations. 

[5]  By  revising  §  503.35  as  follows: 

§  503.35  Inability  to  obtain  adequate 
capital. 

(a)  Eligibility.  Section  212(a)(1)(D)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  inability  to  obtain 
adequate  capital.  To  qualify,  a  petitioner 
must  certify  that: 

(1)  Despite  good  faith  efforts  the 
petitioner  will  be  unable  to  comply  with 
the  applicable  prohibitions  imposed  by 
the  Act  because  the  additional  capital 
required  for  an  alternate  fuel-capable 
unit  beyond  that  required  for  the 
proposed  unit  cannot  be  raised; 

(2)  In  the  case  of  powerplants,  this 
additional  capital  cannot  be  raised  due 
to  specific  restrictions  (e.g.,  covenants 
on  existing  bonds)  which  constrain 
management’s  ability  to  raise  debt  or 
equity  capital; 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations; 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations;  and 

(5)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations; 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations. 

(6)  By  amending  §  503.36  by  striking 
"demonstrate"  in  paragraph  (a)  and 
inserting  in  its  place  “certify";  adding 
new  subparagraphs  (a)(5),  (a)(6),  and 


(a) (7);  and  revising  paragraph  (b)  as 
follows: 

§  503.36  State  or  local  requirements. 

(a)  Eligibility*  *  *  To  qualify  a 
petitioner  must  certify  that: 

*  *  *  *  * 

(5)  For  powerplants,  no  alternative 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations; 

(6)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations;  and 

(7)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  and 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations. 

*  *  *  *  * 

[7]  By  amending  §  503.37  of  the 
interim  rule  by  revising  paragraphs  (a), 

(b) (1),  and  (d)  to  read  as  follows: 

§  503.37  Cogeneration. 

(a)  Eligibility.  Section  212(c)  of  the 
Act  provides  for  a  permanent  exemption 
for  cogeneration.  To  qualify,  the 
petitioner  must  demonstrate  that  the 
economic  and  other  benefits  of 
cogeneration  are  unobtainable  unless 
petroleum  or  natural  gas,  or  both,  are 
used,  by: 

(1)  Certifying  that: 

(1)  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility  where  the 
calculation  of  savings  is  in  accordance 
with  paragraph  (c)  of  this  section;  and 

(ii)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations;  or 

(2)  Demonstrating  that: 

(i)  It  would  be  in  the  public  interest  to 
grant  an  exemption  to  the  cogeneration 
facility  because  of  special  circumstances 
such  as  technical  innovation  or 
maintaining  industry  in  urban  areas;  and 

(ii)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations. 


(b)  Specifications  of  the  cogeneration 
facility. 

(1)  A  person  proposing  to  construct  a 
cogeneration  facility  may  apply  for  an 
exemption  under  this  section  if; 

(i)  In  the  case  of  powerplants,  the 
amount  of  net  electricity  that  is  either 
sold  or  exchanged  is  fifty  (60)  percent  or 
more  of  the  annual  electric  power 
generation  of  the  facility;  and 

(ii)  In  the  case  of  installations,  the 
amount  of  net  electricity  that  is  either 
sold  or  exchanged  is  less  than  fifty  (50) 
percent  of  the  annual  electric  power 
generation  of  the  facility. 

Net  electricity  excludes  sales  or 
exchanges  among  owners  of  the 
cogeneration  facility. 
***** 

(d)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following: 

(1)  To  make  the  demonstration 
required  by  subparagraph  (a)(1)  of  this 
section: 

(1)  Duly  executed  certifications 
required  under  that  subparagraph; 

(ii)  Exhibits  containing  the  basis  for 
the  certifications  required  under  that 
subparagraph  (including  those  factual 
and  analytical  materials  deemed  by  the 
petitioner  to  be  sufficient  to  support  the 
granting  of  this  exemption);  and 

(iii)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  or 

(2)  To  make  the  demonstration 
required  by  subparagraph  (a)(2)  of  this 
section: 

(i)  An  explanation  of  the  public 
interest  factors  the  petitioner  believes 
should  be  considered  by  ERA;  and 

(ii)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations. 

***** 

[8]  By  amending  §  503.38  by  striking 
“demonstrate”  in  paragraph  (a)  and 
inserting  in  its  place  “certify”;  adding  a 
new  subparagraph  (a)(3);  revising 
paragraph  (c);  removing  paragraphs 

(d) (3)  and  (e);  redesignating  existing 
paragraph  (f)  as  (e);  revising  paragraph 

(e) (2);  and  removing  paragraph  (g)  as 
follows: 

§  503.38  Permanent  exemption  for  certain 
fuel  mixtures  containing  natural  gas  or 
petroleum. 

(a)  Eligibility.  *  *  *  To  qualify,  a 
petitioner  must  certify  that 
***** 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations. 
***** 
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(c)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factural  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  A  description  of  the  fuel  mixture, 
including  component  fuels  and  the 
percentage  of  each  such  fuel  to  be  used; 
and  ^ 

(4)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations. 

(d)  Certification  alternative  for  use  of 
mixture  containing  less  than  25  percent 
petroleum  or  natural  gas  by  an 
installation. 

***** 

(1)  A  duly  executed  certification 
stating  that  the  amount  of  petroleum  or 
natural  gas  proposed  to  be  used  as  a 
primary  energy  source  in  the  mixture 
will  not  exceed  twenty-five  (25)  percent 
of  the  total  annul  Btu  heat  input  of  the 
installation;  and 

(2)  The  environmental  certifications, 
as  required  under  §  503.13(b)  of  these 
regulations. 

(e)  Solar  mixtures.  *  *  * 

(2)  Petitioner  meets  the  eligibility  and 
evidentiary  requirements  of  paragraphs 

(a)  and  (c)  of  this  section. 
***** 

§  503.39  [Amended] 

[9]  By  removing  paragraphs  (d)  and  (e) 
from  |  503.39. 

[10]  By  amending  §  503.40  by  striking 
“demonstrate”  and  inserting  in  its  place 
“certify;"  adding  new  subpargraphs 

(a) (3)  and  (a)(4);  revising  paragraph 

(b) (2),  and  (c)  (paragraph  (c)  was 
erroneously  designated  in  the  final  rule 
as  a  second  paragraph  (b));  and 
removing  paragraphs  (d)  and  (e),  as 
follows: 

§  503.40  Permanent  exemption  for 
powerplants  necessary  to  maintain 
reliability  of  service. 

(a)  Eligibility.  *  *  *  To  qualify,  a 
petitioner  must  certify  that: 
***** 

(3)  No  alternate  power  supply  exists, 
as  required  under  §  503.8  of  these 
regulations;  and 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §503.9  of  these 
regulations. 

(b)  Impairment  of  Reliability  of 
Service.  *  *  * 


(2)  Reliability  of  service  will  be 
considered  impaired  if  the  LOLP  for  a 
12-month  period,  including  the  initial 
operational  date  of  the  proposed  unit,  is 
greater  than  one  day  in  ten  (10)  years. 
For  the  purpose  of  calculation  of  LOLP. 
if  a  capacity  deficit  occurs  one  or  more 
times  in  one  day,  such  an  event 
constitutes  a  one-day  loss  of  load. 
***** 

(c)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations. 

[11]  By  amending  §  503.41  by 
removing  “and  to  meet  peakload 
demand  for  the  life  of  the  powerplant" 
at  the  end  of  paragraph  (a)(1),  and 
(a)(2)(i);  revising  paragraph  (b);  and 
removing  paragraphs  (c),  (d),  and  (e). 

§  503.41  Peakload  powerplants. 

***** 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitoner  to  be  sufficient 
to  support  the  granting  of  this 
exemption);  and 

(3)  Environmental  certifications,  as 
required  under  §  503.13(b)  of  these 
regulations. 

[12]  By  amending  §  503.42  by 
removing  “demonstrate"  in  paragraph 
(a)  and  inserting  in  its  place  “certify;" 
adding  paragraphs  (a)(7)  and  (a)(8); 
revising  paragraph  (b);  removing 
paragraphs  (c)  and  (d);  and 
redesignating  existing  paragraph  (e)  as 
paragraph  (c).  as  follows: 

§  503.42  Intermediate  load  powerplants. 

(a)  Eligibility.  *  *  *  To  qualify,  a 
petitioner  must  certify  that: 
***** 

(7)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations; 


(8)  No  alternate  power  supply  exists, 
as  required  under  §  503.8  of  these 
regulations;  and 

(9)  Alternative  sites  are  not  available, 
as  required  under  §  503.11  of  these 
regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  and 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations. 
***** 

(13)  By  amending  §  503.43  by 
removing  “demonstrate"  in  paragraph 
(a)  and  inserting  in  its  place  "certify;” 
adding  paragraph  (a)(4);  revising 
paragraphs  (b)  and  (c);  removing 
paragraphs  (d)  and  (e);  and 
redesignating  paragraph  (f)  as  paragraph 

(d),  as  follows: 

§  503.43  Scheduled  equipment  outages 
for  installations. 

(a)  Eligibility.  *  *  *  To  qualify  a 
petitioner  must  certify  that: 
***** 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
certifications  required  under  paragraph 
(a)  of  this  section  (including  those 
factual  and  analytical  materials  deemed 
by  the  petitioner  to  be  sufficient  to 
support  the  granting  of  this  exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  and 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations. 

(c)  Alternative  for  use  28  days  per 
year  or  less. 

If  use  of  the  proposed  unit  is  not  to 
exceed  an  average  of  26  days  per  year 
over  a  three-year  period,  the  petitioner 
may  omit  the  fuels  search  requirement 
under  §  503.14  from  its  evidentiary 
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submissions  under  paragraph  (b)  of  this 
section  and  shall  submit,  in  lieu  of  the 
environmental  impact  analysis  under 
§  603.13,  only  the  environmental 
certifications  required  under  §  503.13(b) 
of  these  regulations. 

(d)  Emergency  use.  A  petition  for  an 
emergency  exemption  may  be  submitted 
in  addition  to  a  petition  for  a  scheduled 
equipment  outage  exemption.  Eligibility 
and  evidentiary  requirements  of  each 
exemption  must  be  satisfied. 


PART  504— EXISTING  FACILITIES 

For  the  reasons  set  out  in'the 
Preamble,  Subpart  B  of  Part  504  of 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  shown: 

§  504.6  [Amended] 

[1]  By  removing  from  §  504.6(d)  the 
words  “*  *  *  or  the  installation  of 
pollution  control  or  fuel  handling 


equipment,”  and  ending  that  paragraph 
with  the  words  “*  *  *  on  the  basis  of 
cost.” 

PART  505— NEW  MAJOR  FUEL 
BURNING  INSTALLATIONS 

§  505.27  [Removed] 

(1)  It  is  proposed  to  amend  Part  505  by 
removing  §  505.27. 
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